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PIK
Number

Eavesdropping .......coviiiiiiin i 62.01
Eavesdropping - Defense Of Public Utility Employee .... 62.02
Breach Of Privacy - Intercepting Message ............. 62.03
Breach Of Privacy - Divulging Message ............... 62.04
Denjal Of Civil Rights .. ......... ..o iiiieiaenn 62.05
Criminal Defamation .. ....... vt eannnn.e 62.06
Criminal Defamation - Truth As A Defense ............ 62.07
Circulating False Rumors Concerning Financial Status . . .. 62.08
Exposing A Paroled Or Discharged Person ............. 62.09
Hypnotic Exhibition .. ...... ..ot 62.10
Unlawfully Smoking In A PublicPlace ................ 62.11
Failure To Post Smoking Prohibited And Designated

Smoking Area Signs . ... ... 62.11-A
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Unlawf{ul Smoking - Defense Of Smoking In Designated

Smoking Area ........ ... ... ... L. 62.12
Identity Theft ................ e 62.13
Identity Fraud ......... ... ... i, 62.13-A
Unlawfully Providing Information on an Individual

Consumer ...........iiiiiiii 62.14
Obtaining Consumer Information ............... ..... 62.15

CHAPTER 63.00

CRIMES AGAINST THE PUBLIC PEACE

PIK
Number

Disorderly Conduct ........ ... ................... 63.01
Unlawful Assembly . .............................. 63.02
Remaining At An Unlawful Assembly ................ 63.03
Riot. .. e 63.04
Incitement ToRiot .. .......... .. ... ... ... ..... 63.05
Maintaining A Public Nuisance ...................... 63.06
Permitting A Public Nuisance ....................... 63.07
Vagrancy .......oooeuiimnoinin i 63.08
Public Infoxication ................................ 63.09
Giving AFalse Alarm ............................. 63.10
Criminal Desecration—TFlags . ....................... 63.11
Criminal Desecration—Monuments/Cemeteries/Places

of Worship ....... ... ... .. 63.12
Criminal Desecration—Dead Bodies .. ................ 63.13
Harassment By Telephone .......................... 63.14
Harassment Of Court By Telefacsimile ... ............. 63.14-A
Desecration Of Flags .............................. 63.153

CHAPTER 64.00
CRIMES AGAINST THE PUBLIC SAFETY
PIK
Number

Criminal Use Of Weapons—Felony .................. 64.01
Criminal Use Of Weapons--Misdemeanor ............. 64.02
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Criminal Discharge Of A Firearm--Misdemeanor ....... 64.02-A

Criminal Discharge Of A Firearm—Felony ............. 64.02-A-1
. Criminal Discharge Of A Fircarm - Affirmative Defense .. 64.02-B

Aggravated Weapons Violation .«............iionn 64.03
Criminal Use Of Weapons—Affirmative Defense ....... 64.04
Criminal Disposal Of Firearms ...................... 64.05
Criminal Possession Of A Firearm - Felony ............ 64.06
Criminal Possession Of A Firearm—Mlisdemeanor . . .. ... 64.07
Possession Of A Firearm (In}(On The Grounds Of)

A State Building Or In A County Courthouse ........ 64.07-A
Criminal Possession Of A Firearm By A Juvenile ........ 64.07-B
Criminal Possession Of A Firearm By A Juvenile -

Affirmative Defenses .........ooiiuiirnnnrnannen 64.07-C
Defacing Identification Marks Of A Firearm .. . ......... 64.08
Failure To Register Sale Of Explosives ................ 64.09
Failure To Register Receipt Of Explosives ............. 64.10
Explosive - Definition . ... 64.10-A
Criminal Disposal Of Explosives . .................... 64.11
Criminal Possession Of Explosives ............. ... .. 64.11-A
Criminal Possession Of Explosives—Defense .......... 64.11-B
Carrying Concealed Explosives ..................nn 64.12
Refusal To Yield A Telephone Party Line . ............. 64.13
Creating AHazard ......... ... ..o iiiiiian, 64.14
Unlawful Failure To Report A Wound ................ 64.15
Unlawful Acts Concerning A Prescription-Only Drug .... 64.16
Unlawfully Obtaining Prescription-Only Drug

FOTRESAIE « ot vttt iie i i et 64.17
Selling Beverage Containers With Detachable Tabs . ..... 64.18
Failure To Register As AnOffender .................. 64.19

CHAPTER 65.00

CRIMES AGAINST THE PUBLIC MORALS

PIK
Number
Promoting Obscenity .........coerieiriranniian. 65.01
Promoting Obscenity ToAMinor ......... ... ....... 65.02

Promoting Obscenity - Definitions ................... 65.03
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Promoting Obscenity - Presumption Of Knowledge

And Recklessness From Promotion ................ 65.04
Promoting Obscenity - Affirmative Defenses ........... 65.05
Promoting Obscenity To A Minor - Affirmative Defenses . 65.05-A
Gambling ......... ... ... . .. 65.06
Hlegal Bingo Operation ............................ 65.06-A
Gambling - Definitions .................. .. ........ 65.07
Commercial Gambling ............................. 65.08
Permitting Premises To Be Used For Commercial

Gambling............... ... ... ... ... ... 65.09
Dealing In Gambling Devices ....................... 65.10
Dealing In Gambling Devices - Defense ............... 65.10-A
Dealing In Gambling Devices - Presumption From

Possession ............. ... .. i, 65.11
Possession Of A Gambling Device ................... 65.12
Possession Of A Gambling Device - Defense ........... 65.12-A
Installing Communication Facilities For Gamblers . ... ... 65.13
False MembershipClaim ........................... 65.14
Cruelty To Animals ............. e, 65.15
Cruelty To Animals-Defense .................... ... 65.16
Unlawful Disposition Of Animals ................. ... 65.17
Unlawful Conduct Of Dog Fighting .................. 65.18
Attending An Unlawful Dog Fight ................... 65.19
Illegal Ownership Or Keeping Of An Animal .......... 65.20
Harming Or Killing CertainDogs .................... 65.21
RESERVED FORFUTUREUSE .............. 6522 -65.29
Conflicts Of Interest - Commission Member Or Employee .  65.30
Conflicts Of Interest - Retailer Or Contractor ........... 6531
Forgery Of A Lottery Ticket ........................ 65.32
Unlawful Sale Of A Lottery Ticket ................... 65.33
Unlawful Purchase Of A Lottery Ticket ............... 65.34
Lottery - Definitions . . ............................. 65.35
Violations Of The Tribal Gaming Law . ............... 65.36
RESERVED FOR FUTUREUSE . ............. 65.37 - 65.50
Violation Of The Kansas Parimutuel Racing Act ... ... .. 65.51
Parimutuel Racing Act - Definitions .................. 65.52
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CHAPTER 66.00

CRIMES AFFECTING BUSINESS

PIK
Number

Racketeeling ...........couiuvrmennmcioaennnennns 66.01
Debt Adjusting ... ... ovvivieaiia i 66.02
Deceptive Commercial Practices ..................... 66.03
Tie-In Magazine Sale .. ..........cooiiiiiiinaannns 66.04
Commercial Bribery ... .. ... i 66.05
Sports Bribery .. ... 66.060
Receiving A SportsBribe ........... ...l 66.07
Tampering With A Sports Contest ... ... oovevinnn . 66.08
Knowingly Employing An Alien lllegally Within

The United SIAteS .o\ vvvvriin e i cina e 66.09
Equity SKimming ...... ... 66.10

CHAPTER 67.00
CONTROLLED SUBSTANCES
PIK
Number

REPEALED . ..o iciinaanaanaann 67.01 -67.12
Narcotic Drugs And Certain Stimulants—Possession . . . .. 67.13
Controlled Substances—Sale Defined ................. 67.13-A
Narcotic Drugs And Certain Stimulants—Sale, Etc. ...... 67.13-B
Narcotic Drugs And Certain Stimulants—Possession Or

Offer To Sell With Intent ToSell . ................. 67.13-C
Possession Of A Controlled Substance Defined ......... 67.13-D
Stimulants, Depressants, And Hallucinogenic Drugs Or

Anabolic Steroids—Possession Or Offer To Sell With

Itent ToSell . ..ottt ie e 67.14
Stimulants, Depressants, And Hallucinogenic Drugs Or

Anabolic Steroids—Sale, Ete. ... ... .. oo 67.15
Stimulants, Depressants, Hallucinogenic Drugs Or

Anabolic Steroids—Possession . ... ... oo - 67.16
Simulated Controlled Substances, Drug Paraphernalia,

Anhydrous Ammonia Or Pressurized Ammonia—

Use Or Possession With Intent ToUse .............. 67.17
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Possession Or Manufacture Of Simulated Controlled

Substance ....... ... . .. 67.18
Distribution Of Drug Paraphernalia .. ................. 67.18-A
Simulated Controlled Substance And Drug Paraphernalia

Defined ......... ... oo i 67.18-B
Drug Paraphernalia—Factors To Be Considered . . ... . ... 67.18-C
Promotion Of Simulated Controlled Substances Or Drug

Parapherpalia ............. ... . ... .. ... .. ... 67.19
Representation That A Noncontrolled Substance Is A

Controlied Substance . .............. ... ......... 67.20
Representation That Noncontrolled Substance Is Controlled

Substance—Presumption . ........... ... ..., 67.20-A
Unlawfully Manufacturing A Controlled Substance (A fter

July 1,1999) ..o o 67.21
Unlawfully Manufacturing A Controlled Substance (Before

Faly 1,1999) © . 67.21-A
Unlawful Use Of Communication Facility To Facilitate

Felony Drug Transaction ........................ 67.22

Substances Designated Under K.S.A. 65-4113--Selling,

Offering To Sell, Possessing With Intent To Sell Or

Dispensing To Person Under 18 Years Of Age ....... 67.23
Possession By Dealer—No Tax Stamp Affixed ......... 67.24
Receiving Or Acquiring Proceeds Derived From A

Violation Of The Uniform Controlled Substances Act . 67.25

Controlled Substance Analog—Possession, Sale, Ftc. .... 67.26
Methamphetamine Components—Possession With Intent

ToManufacture ....... ... . ... . ... . ... .. 67.27
Methamphetamine Components—Marketing, Sale, Etc. For

Usein Manufacturing. .......................... 67.28
Methamphetamine Components—Marketing, Sale, Etc. For

Non-Indicated Use .............. ... ... ....... 67.29
Methamphetamine Components—Ephedrine Or

PseudoephedrineBase .......................... 67.30
Manufacturing A Controlled Substance ... ............. 67.31
Cultivating, Distributing, Or Possessing With Intent To

Distribute A Controlled Substance (Schedule I-TV) .... 67.32
Distributing Or Possessing With Intent To Distribute A

Controlled Substance (Schedule V) ................ 67.33
Possessing A Controlled Substance ................... 67.34
Controlled Substance Analog-—Possession, Sale, Ftc. .... 67.35
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Drug Paraphernalia—Use Or Possession With Intent

g 103 O 67.36
Distribution Of Drug Paraphernalia For Use in

Manufacturing Or Distributing Controlled Substances . . 67.37
Distribution Of Drug Paraphernalia For Use As

Paraphernalia ......... ... 67.38
Drug, Paraphernalia—Factors To Be Considered . ........ 67.39
Drug Paraphernalia Defined ..................co0nes 67.40
Methamphetamine Components—Possession With Intent

ToManufacttre . . ... ... covt i ern e 67.41

Methamphetamine Components—Unlawfully Acquiring .. 67.42
Methamphetamine Components—Marketing, Distribution,

Ftc. For Use in Manufacturing .................... 67.43
Methamphetamine Compenents—Marketing, Distribution,

Etc. For Non-Indicated Use ..................c... 67.44
Simulated Controlled Substances . .............. ..ot 67.45
Representation That A Noncontrolled Substance Is A

Controlled Substance ............coeveeiiiaeans 67.46
Representation That A Noncontrolled Substance 1s

Controlied Substance—Inference .................. 67.47
Anhydrous Or Pressurized Ammonia—Non-Approved

(010) 1572111 1= GGG 67.48
Unlawfu! Use Of Communication Facility To Facilitate

Felony Drug Transaction ...................ccans 67.49
Receiving Or Acquiring Proceeds Derived From Drug

00y 1111 ST ARGy S 67.50
Possession By Dealer—No Tax Stamp Affixed ......... 67.51

CHAPTER 68.00

CONCLUDING INSTRUCTIONS AND VERDICT FORMS

PIK
Number
Concluding Instruction . ... ....o.vienniiaaes 68.01
Concluding Instruction - Capital Murder - Sentencing
Proceeding ........coviiiiiiinnanieniiiiaan 68.01-A

Guilty Verdict - GeneralForm . ....................0e 68.02
Not Guilty Verdict - General Form . .................. 68.03
Punishment - Class AFelony . ..... ... vt 68.04
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Verdicts—Class AFelony . ........oooinunnon. . .. 68.05

Defense Of Lack Of Mental State—Verdict Form .. .... . 68.06
Multiple Counts - Verdict Instruction ................. 68.07
Multiple Counts - Verdict Forms ..................... 68.08
Lesser Included Offenses .. ........... ... ... ... .. 68.09
Alternative Charges .............. ... ... ... ..... 68.09-A
Multiple Aets . ......... . ... . . . 68.09-B
Lesser Included Offenses - Verdict Forms ... ........... 63.10
VerdictForm - Value Inlssue ....................... 68.11
Verdict Form - Counterfeiting Merchandise or Services -

Value or UnitsinIssue .......................... 68.11-A
Deadlocked Jury .. ....... ... 68.12
Post-Trial Communication With Jurors ................ 68.13

Murder In The First Degree - Mandatory 40 Year

Sentence - Verdict Form For Life Imprisonment With

Parole Eligibility After 15 Years .................. 68.14
Murder In The First Degree—Mandatory 40 Year

Sentence—Verdict Form For Life Imprisonment With

Parole Eligibility After 40 Years .................. 68.14-A
Capital Murder—Verdict Form For Sentence Of Death ... 68.14-B
Murder In The First Degree—Premeditated Murder And

Felony Murder In The Alternative—Verdict Instruction  68.15
Murder In The First Degree—Premeditated Murder And

Felony Murder In The Alternative—Verdict Form . . . . . 68.16
Capital Murder—Verdict Form For Sentence As Provided
By Law—AMernative Sentence . .. ................. 68.17
CHAPTER 69.00

ILLUSTRATIVE SETS OF INSTRUCTIONS

PIK
Number

Murder In The First Degree With Lesser Included

Offenses ... ..o 69.01
Theft With Two Participants ................... ... .. 69.02
Possession Of Marijuana With Intent To Sell -

Entrapment As An Affirmative Defense ............. 69.03
Capital Murder—Guilt and Penalty Phases ............ 69.04
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CHAPTER 70.00

TRAFFIC AND MISCELLANEQUS CRIMES

PIK
Number
Traffic Offense—Driving Under The Influence Of
Alcohol OrDrugs .....oviiiininn et 70.01
Traffic Offense-——Alcohol Concentration .08 Or More . ... 70.01-A
B.A.T. .08 Or More Or DUI Charged In The Alternative .. 70.01-B
Driving Under The Influence—If Chemical Test Used .... 70.02
Transporting An Alcoholic Beverage In An Opened
(870171711 USRS 70.03
RecklesS DIVINE .« oo et iiiina e eea e 70.04
Violation Of City Ordinance ................c.oomnnn 70.05
_ Operating An Aircraft While Under The Influence of
Intoxicating Liquor OrDrugs ...........oovvonns 70.06
Operating An Aircraft While Under The Infiuence - If
Chemical TestIsUsed .......oociiiiinianan 70.07
Ignition Interlock Device Violation ................... 70.08
Fleeing Or Attempting To Elude A Police Officer ....... 70.09
Driving While License Is Canceled, Suspended, Revoked,
Or While Habitual Violator .............c..coonn 70.10
Affirmative Defense To Driving While License Is Canceled,
Suspended Or Revoked . .. .....ooviiiiininnnn 70.10-A
Felony Driving While Privileges Canceled, Sugpended,
Revoked, Or While Habitual Violator .............. 70.11
CHAPTER 71.00
UPWARD DURATIONAL DEPARTURE
PIK
Number
Upward Durational Departure - Sentencing Proceeding . .... 71.01
Burden of Proof .. covvvnn i 71.02
Unanimous Verdict .. ... rnirieii i 71.03
Effect On SENTenee ..o v vv e e cne s sraran e iaarees 71.04
Concluding Instruction . . ..o viiiv i 71.05
' Verdict Form Finding Aggravating Factor(s) .. ............ 71.06
Verdict Form for Sentence as Provided by Law ........... 71.07
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Cross Reference _Table -
Statutes To Instructions

Statutory PIK 3d
Section Number
3-1001 ... 70,06
3-1002 ... ... ... 70.06
321004 ...l 70.07
3-1005 ...l 70.07
8-262 ...... 70.10, 70.10-A, 70.11
8285etseq. ............. 70.11
8-1005 ..... 70.01, 70.01-A, 70.02
81006 ................. 70.02
81017 ... 70.08
B-1543 ... ... ... ... 63.09
81566 ................. 70.04
8-1567 .......... 70.01, 70.01-B
8-1567(a)1) ........... 70.01-A
B-1568 .................. 70.09
8-1599 .................. 70.03
21-3106(2) ............. 57.12-A
21-3107 ... ..., 56.05, 68.09,
213109 ... 52.02,52.03, 52.04,
21-3110¢8) ...l 53.00
28311024y ... ... ... 33.00
21-3201(a), (&) ......... 54.01-A
21-3201(b), () ........... 56.04
20-3202 ... 54.02
21-3203(1) ... 54.03
21-3203(2) ... ... 54.04
21-3204 ... ... ..., 54.01
21-3205(1) ... ... ... .. 54.05
21-3205(2) ...l 54,06
21-3205(3) .............. 54.07
21-3206(1), (2) ........... 54.08
2132071y ...l 54.09
21-3208(1) .............. 54.11
21-3208(2) ...... 54.12, 54.12-A,
54.12-A-1
21-3209 ... ... 54.13
213210 ..., 54.14
21-3211 oL 54.17
21-3212 54.18
21-3213 . 54.19
21-3214(1) ..., ..., 54.17, 54.20
21-32142) ... 5421

Statutory PIK 3d
Section Number
21-3214(3)a), (b)Y ...... ... 54.22
21-3215 oL 54.23
21-3216(1) .. ..., 54.24
213207 .o 54.25
213218 ... 54.17-A
21-3301 ... 55.01
21-3301(b) ........... ... 55.02
21-3302 ... 55.03
21-3302(a) ... 55.03, 55.05, 55.06
21-3302(b) ... ... ....... 55.04
21-3303 ... .. 55.09
21-3303(c) .............. 55.10
21-3401 .......... 56.01, 56.02,
56.02-A
21-3402 ... .. .. 56.03, 56.03-A
213403 ... L. 56.05
21-3404 ... ... ... ... 56.06
213405 ... ... 56.07
21-3405a . ............ 56.07-A,
21-3405b ,........... 56.07-B
21-3406 ................ 56.08
21-3407(1) ... .. ... ... 56.10
21-3408 ... ..., 56.12
21-3409 ... ... ..., 56.13
21-3410 ... ... 56.14
213411 ..o 56.15
21-3412 ... L., 56.16
21-3412a ........... .. 56.16-A
21-3413 L 56.17
21-3414 .. ... 56.18
213415 ... 36.19
213416 ... ..., 56.20
21-3417 ..o 56.21
21-3418 .. ... ... ... 56,22
21-3419a . ............ 56.23-B
21-3419 ... ... .. 56.23, 56.23-A
213420 ... ... .. ... 56,24
21-3421 ... ... oL 56.25
21-3422 L. 56.26
21-3422a ... .. 56.26-A, 56.26-C
21-3423 ... ... 56.27
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Statuiory
Section

21-3424
21-3425
21-3426
21-3427
21-3428
21-3430
21-3431
21-3433
21-3434
21-3435
21-3436
21-3436(b) ..
21-3437
21-3437(b) ..
21-3438
21-3439
21-3439(a)(6)
21-3442
21-3443
21-3446
21-3447
21-3448
21-3449
21-3449(c) ..
21-3501
21-3501(2) ..
21-3502
21-3502(b) ..
21-3503
21-3503(b) ..
21-3504
21-3504(b) ..
21-3505
21-3505(b) ..
21-3506
21-3506(a)(3)
21-3506(b) . .
21-3507
21-3508
21-3509
21-3510
21-3511
21-3512
213513
21-3514
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............ 56.32
56.33, 56.34
56.18-A

o 60.01-A
. 57.02

57.05,57.18
.......... 57.05-B
57.06, 57.18
.......... 57.06-A
57.07,57.18
.......... 57.07-A
57.08, 57.08-A
57.08-B
57.08-C
57.09

............ 37.11
..... 57.14

57.16

Statutory PIK 3d
Section Number
213515 . 37.17
213516 ...t 57.12-A
213517 ool 57.18, 57.19
21-3518 ..o 57.18
21-3518(a)1) ... ... ... 57.20
21-3518a@N2) ......... .- 57.23
21-3518(a)3) .....-. 5724, 57.25
21-3518(b) ..o 57.21
21-3518(¢) ...t 57.22
21-3519 ... .ot 57.12-B
21-3520 ... e 57.26
21-3522 e 57.27
213523 ...l 57.12-C
21-360142) ..o ea 58.01
21-3601(b) . ... iioann 58.02
21-3602 ... 58.03
21-3603 ... 58.04
213604 ... 58.05
21-3604a . .......... .. 58.05-A
21360521y .. ... 58.06
21-36050bX1) ..ot 58.07
21-3606 .. ... 58.08
21-3607 58.09
21-3608(8) . ... oo uinnnn 58.10
2136080 . ... 58.10-A
2136082 ............. 58.10-B
21-3609 ...l 58.11
21-3610 ... 58.12
21-3610(d) ............ 58.12-C
21-3610b ... ... 58.12-B
21-3610c ...l 58.12-E
21-3612 .. 58.14
21-36a01(b) ............. 67.35
21-36a01(0) .. ...t 67.40
21-36a03 ... .-n 67.31
21-36a03(@) ............. 67.35
21-36a05(a) ........ 67.32,67.35
21-36a05(b) ........ 67.33, 67.35
2136806 ....... .. ie.n 67.34
21-36a06(a),(b) .........- 67.35
21-36a07 ... - 67.49
21-36a08 ............... 64.16
21-36a0%(@) ............- 67.41
21-36a09(b} ....... ... .. 67.36
21-36a09%(c) . ...... ..o 67.48



Statutory PIK 3d
Section Number
21-36a09(d)y ............. 67.42
21-36al0a@yly ........... 67.43
21-36alda)(2) ........... 67.44
21-36ald(b) .......... ... 6737
21-36al0(c), (d) .......... 67.38
21-36all ......._....... 67.39
21-36a13(a), (b) .......... 67.45
21-36al4 ............... 67.46
21-36ald(c) -............ 67.47
21-36al6 ............... 67.50
21-3701 ........ 59.01, 59.01-B,
59.01-C, 59.01-D
21-3701(a)4) .......... 59.01-A
21-3702 ... ... 54.01-B
21-3703 ... ... 59.02
21-3704 ... 59.03
213705 ... 59.04
213706 ..., 59.05
21-3707 ... ... ... ... 39.06
21-3707(b} .... 59.06-A, 59.06-B
21-3707(e) ... ... 59.07
21-3708 .......... 59.08, 59.09
213709 ... .. 59.10
213710 (1), (2} . ... L 59.11
213710 (3) ... 39.12
213711 .. 59.13
213712 L, 59.14
213713 . 59.15
213714 .. 59.16
21-3715 .. 59,17
213716 Ll 59.18
213717 ..., 59.19
21-3718 ....... 58.20-A, 59.21-A
21-3718(a}1) ............ 39.20
21-3718()(2) ..o oo 59.21
213719 . 59.22
21-37200a)1) ... ... ... ... 59.23
21-3720(a)2) ... ... 59.24
21-3721 ........ 59.25, 59.33-B
21-3721¢a)2) .......... 59.25-A
21-3722(ay3)y ... ... ... 5926
21-3722)(2) oo 59.27
21-3724(a), (bl (c), (O ... .. 59.28
21-3724(d). (e} .. ......... 59.29
213725 . 59.30

Statutory PIK 3d
Section Number
21-3726 ... ... 3931
213727 L 59.32
21-3728 ........ 59.33, 59.33-B
21-3728(b) ............ 59.33-C
213729} (1) ...t 5034
21-3729(a}2)y .. ........ .. 59.35
21-3729(@Y3) . ... ... .. 5036
2137300 .. 59.37
21-3731{a) . ... ..., 5938
213730ay2)y .......... 59.38-A
213732 59.39
21-3733 ..., 59.40
21-3734G)1) .. .......... 59.41
21-3734(a)2) ..., 59.42
21-3734(a)3) ............ 59.43
21-3735 ... 56.44
21-3736(a}(1), (2)......... 59.45
21-3736(a)(3) ... ... ... 59,46
283737 . 39.47
213738 ... 59.48
21-3739 ... 59.49
21-3740 ..o L. 59.50
213741 ... 59.51
21-3742(a) .............. 59,35
21-3742(b)y ..o ... 59.54
21-3742(c) ... ... ... 59.53
21-3742(d) .............. 59.52
21-3743 ... 59.56
213744 .. 59.56
213748 ... ... ... 59.58
21-3748(¢c) ... ... ..., 59.59
213749 ... ... 59.58-A
213750 ..., 59,60
213752 59.57
213753 ... 39.62
21-3754(a) .............. 59.63
21-3754b) ... ...l 539.63-A
21-3735(bYYBY ......... 59.64
21-3755(b)}3) .. ... ... 59.64-A
ZE3755(d) ... ... 59.64-B
21-3756 ... 59.63-B
21-3757(b) ..., 59.65-A
213757(¢) ... .. 39.65-B
213737 dy ... ... 59.65-C
21-3757e) ... ... .., 59.65-D
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Statutory PIK 3d
Section Number
2137537 ...l 59.65-E
21-3757g) .o 59.65-F
21-3761 ... .. 59.25-B
21-3762 ... 59.66
21-3763 ......... 59.68, 68.11-A
21-3764 . 59.67, 59.67-A, 59.67-B
21-3801(a) .............. 60.01
21-3802 ...l 60.02
21-3803 .........iannn 60.03
213804 .. ... ... 60.04
21-3805 ... .. 60.05
21-3806 ....... ... 60.06
213807 . 60.07
21-3808 .......... 60.08, 60.09
21-3809 ..... 60.10, 60.11, 60.12
213810 ... - 60.11
21-3811 ... e 60.12
21-3812(a),(B) ........ ... 60.13
21-3812(¢) ....oiviinnn 60.14
21-3812d) ............ 60.13-A
21-3813 ...l 60.15
21-3814 ...l 60.15
21-3815F ... 60.16
21-3816 ... e 60.17
21-3817 L 60.18
21-3818 ...l 60.19
21-3819 ...l 60.20
21-3820 ... 60.21
21-3821 ... 60.22
21-3822 ... 60.23
21-3823 L. 60.24
213824 ... 60.25
21-3825 .. 60.26
21-3826 ... ....oaienens 60.27
213827 e 60.28
21-3828 ... 60.29
21-3830 ........ 60.30, 60.30-A
213832 ... 60.06-A
21-3833 ... 60.06-B
21-3838 ... ... ..., 60.06-C
21-3839 ... 60.31
21-3840 ... ... ... 60.32
213841 ....... ... 6033, 6034
21-3842 ... 60.35
21-3843 ... 60.36

32 009 supp)

Statutory PIK 3d
Section Number
21-3846 ... ... ......... 60.40
21-3847 ... 60.41
213901 ... ...l 61.01
21-3902 ... 61.02
2143903 .......... 61.03, 61.04
213904 ... ...l 61.05
213905 ... ..., .. . 61.06
21-3006 ................ 61.07
213907 ... 61.08
213908 ... 61.09
21-3909 .. ... 61.10
213910 ........ e 61.11
213911 ...l 61.12
214001 ... 62.01
21-4001(e) ... ... ... .. 62.02
214002 .......... 62.03, 62.04
21-4003 ....... ... 62.05
21-4004 .......... 62.06, 62.07
214005 ... ..., 62.08
214006 ... ... ... 62.09
21-4007 ... 62.10
214009 ........ 62.11,62.11-A
21-4010 ... 62.11,62.11-A, 62.12
214011 ........ 62.11, 62.11-A
214012 ... ..... 62.11, 62.11-A
21-4018(a) .............. 62.13
21-4018(d) ............ 62.13-A
21-4101 . ... ... ..., 63.01
214102 ... 63.02
21-4103 ........ e 63.03
21-4104 ... ... 63.04
214105 ... ... 63.05
214106 .......... 63.06, 63.07
21-4167 ..o 63.07
214108 ... ..., 63.08
21-4109 ... ... 63.09
214110 ... ... 63.10
21-4111 ..... 63.11, 63.12, 63.13
20-4113 ... 63.14
214114 ... 63.15
21-4201(a)(1) through (5) .. 64.02
21-4201(a)6), (7). {8}y ..... 64.01
21-4201(b) through (i) ..... 64.04
214202 ...l 64.03
21-4203 ... 64.05
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21-4204(aX1), {5), (6) ..... 64.07
21-4204(a)(2), (3). (4X(A),
HBL{D . 64.06
21-4204a ..... 64.07-B, 64.07-C
214205 ... ... 64.08
214207 ... ... ... ... 64.09
21-4208 .. ... ..., 64.10
21-4209 ... 64.11
21-4200a ............. 64.11-A
21-4209a(by ........ ... 64.11-B
2142090 ............. 64.10-A
214210 ... ..., 64.12
214211 ... L. 64.13°
214212 ... 64.14
214213 ... ... 64.15
214215 ... ... ... .. 64.17
21-4216 ... oot 64.18
214217 ... 64.02-A
214218 ... ... ... 64.07-A
21-4219 ..... 64.02-A-1, 64.02-B
21-4301 . ......... 65.01, 65.05,
2143001b) .............. 65.04
21-430%a ......... 65.02, 65.04,
65.05-A
21-4302 ... 65.07
21-4303 ... . 65.06
21-4303a ............. 65.06-A
21-4304 . ... ..., 65.08
214305 ... .o, 65.09
21-4306 ... ..., 65.10
21-4306(b) ... ..., 65.11
21-4306(d),(e) ......... 65.10-A
21-4307 ... ... 65.12
21-4308 ... ... ... 65.13
21-4309 ... ... e, 65.14
21-4310 .. ... ... 63.15
21-4310(b) ...l 65.16
21-4312 ... ... 65.17
214315 ..., ... 65.18, 65.19
214317 ... L. 65.20
21-4318 ..., 65.21
21-4401 ... ... ... ... - 66,01
21-4402 ... ... ... . 66.02
21-4403 ..., 66.03
21-4404 ... ... ... ... 66.04
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214405 ... 66.05
214406 ... ... ... ..., ... 66.06
214407 L 66.07
214408 ... ... ... .. 66.08
21-4409 ..o .. ..., 66.09
21-4410 ..o, 66.10
21-4619(c) ....... L 5T12-A
214624 ... ... L. . 56.00
21-4624(a), (b), (c) . ..... 56.00-B,
. 56.01-A
21-4624(b) ..... 56.01-A, 68.01-A
21-4624(¢) ..... 56.00-C, 56.00-D,
56.01-C

21-4624(e) ..... 56.00-E, 56.00-G,
56.00-H, 36.01-F,

36.01-G, 68.14, 68.14-A,

68.14-B, 68.17

214625 ... ..... 56.00, 56.00-C,
' 56.01-B, 56.01-D

21-4626 . 56.00, 56.00-D, 56.01-C-

214628 L. ... ... 68.14-A
214710 ... ... L. 56.22
214716 ... ... .. ... 71.01
214717 oo 71.01
214718 ..., 71.01 et. seq.
223204 ... L., 52.07
22-3211 .._........ 52.05,52.12
22-3212 52.05
223213 ... 52.05
22-32%7 .ol 52.05
22-3218 ...l 52.19
22-3220 ... 54.10
223221 ... 68.06
22-3403(3) .-... . 51.02
2234143y .. ....... 51.01, 52.01
223415 ... ..., 52.09
22-3421 ... 68.01, 68.02, 68.09-B
223428 ... ... .. 54.10-A
224901 ... ... .. 64.19
K1) ETE) 59.33-A
36-206 ... .. 59.61
39-702(d) ............. 59.01-B
39-720 L.l 59.01-B
C50-718 e 62.15
50-719 ... 62.14

(2009 Supp) 33



Statutory PIK 3d
Section Number
59-29a01 ............... 57.40
5620802 .......... ... 57.41
59-29a07 ........ .. ... 57.42
60-401(d) ............... 52.02
60-439 . ... ... 52.13
60-455 . ......... 52.06, 67.13-D
60-460(02) ............. 55.07
60-460(dd) ......... ... 3221
65-4101(bb) ............. 67.26
654113 ... e 67.23
65-4127a ... et 67.16
65-4141 ... i, 67.22
654142 .. ... .. 67.25
65-4150{c) ............. 67.18-B
65-4150(e) ....... 67.18, 67.18-B
65-4151 ............ .. 67.18-C
65-4152 ... ... 67.17
65-4153 ......... 67.18, 67.18-A
65-4154 ... ... ... 67.19
65-4155 ... ... 67.20
63-4155(b) ............ 67.20-A
65-4159 ... ...... 67.21,67.21-A
65-4159%a), (b) .. .... 55.03, 67.26
654160 ... .............. 67.13
65-4160(e) .............. 67.26
65-4161 . 67.13,67.13-B, 67.13-C
65-4161(f) .......... ..., 67.26
654162 ... e 67.16
65-4162(c) . ...l 67.26
65-4163 ........... 67.14, 67.15
65-4163(d) .............. 67.26
65-4164 ... ... ......... 67.23
65-4167 ... i 59.69
65-7006(a) .............. 67.27
65-7006(b) ......... ..., 67.28
65-7006(c) .............. 67.29
65-7006(d) .............. 67.30
TA-8702 ... ... 65.35
74-8716(a), (), (&) ........ 65.30
74-8716(b) .............. 65.31
T4-8717 . 65.32
T4-8718 ... ... .. 65.33
74-8719 ... ... 65.19, 65.34
74-8802 ... ............. 65.52
74-8810 .............. .. 65.51
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T4-9801 efseq. .. ......... 65.36
74-9809 ................ 65.36
79-520%  etseq. ........... 67.51
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INSTRUCTIONS BEFORE INTRODUCTION OF
EVIDENCE

The defendant is charged with the crime of
. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

[Depending on the evidence, 1 may in my final instructions
define one or more less serious crimes. If this becomes
necessary, I will give you specific definitions at that time.]

It is your duty to presume that the defendant is not guilty
of the crime(s) charged. The law requires the State to prove
the defendant guilty beyond a reasonable doubt. The burden
is always on the State. The defendant is not required to
prove innocence or to prodace any evidence.

During the course of this trial, you may consider the
testimony of witnesses, an article or document marked as an
exhibit, or any other matter admitted in evidence such as an
admission or stipulation. You should consider only
testimony and exhibits admitted into evidence.

Tt is for you to determine the weight and eredit to be given
the testimony of each witness. You have a right to use
common knowledge and experience in regard to the matter
about which a witness testifies.

Until all of the evidence has been presented and the final
instruetions have been given by me, you must not discuss the
case among yourselves or with anyone else, including anyone
outside the courthouse. If anyone attempts to talk with you
about the case, you should tell this person that such
conversation is not proper and should cease. Youshould also
report the matter to the bailiff at the earliest opportunity.

You must receive all your information about the case from
the trial itself, and you must not rely on any other source of
information. You must not search for, read or listen to any
information from the internet relating in any way to the case.

{2006 Supp.)
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51.01-B BASE YOUR DECISION AS A JUROR ON WHAT IS
PRESENTED IN COURT

As jurors chosen to fry this case, you must base your
decision only on the evidence presented here in open court
during this trial and my instructions on the law. Therefore,
from now until I dismiss you from jury service you must
not:

* Conduct any research on your own or with anyone else
about the issues of this case.

< Use dictionaries, the internet, any book or any other
source to look up an information about the issues of
this case.

» Investigate the issues, conduct experiments, or try to
gain any specialized knowledge about the case.

* Receive help from any outside source in deciding the
case.

+ Listen to discussions among other people about this
case or receive any information from them.

* Visit or view the scene of any event involved in this
case. If you happen to pass by the scene, do not stop or
examine it.

* Talk to the parties, their lawyers, any of the witnesses,
or members of the media about this case,

= Listen to, read or view any media coverage of the trial.

I caution you not to talk with anyone about this case nor
tell by any method of communication what you are doing as
a juror. 1 mean face-to-face conversations, as well as
electronic communications including e-mails and posting
comments on internet chat rooms, blogs, or any social
networking website such as Facebook, MySpace, or Twitter.
Also, you must not use Google or some similar search engine
to do research about the issues of the case, the law, the
parties, the witnesses, the lawyers, or the judge.

(009 suppy 384
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Our courts have made these rules to assure fair frials.

If you de learn something about the case from a source
outside the trial, do not tell any such information to the
other jurors. Tell the bailiff as soon as possible, 50 I can be
teld about that fact and take any necessary action.

38b {2009 Supp.)
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51.16 PENALTY NOT TO BE CONSIDERED BY JURY

Your only concern in this case is determining if the
defendant is gnilty or not guilty. The disposition of the case
thereafier is 2 matier for determination by the Court.

Notes on Use

This instruction was approved in State v. Osburn, 211 Kan. 248, 254, 505 P.2d
742 (1973), when the words "guilt or innocence” were in the nstruction. The
Comumittee modified that language to comport with recent appellate court decisions.
For those decisions, see PIK 3d 52.02, Burden of Preof, Presumption of Innocence,
Reasonable Doubt.

Deletion of the second sentence of this instruction was approved when the jury
was instructed on the defense of insanity in State v. Alexander, 240 Kan. 273, 286,
287, 729 P.2d 1126 (1986). See also PIK 3d 54.10-A, Mental Disease or
Defect—Commitment.

Sae PIK 3d 51.10-A for an alternative instruction to be used in death penalty
cases, durational departure cases, and pre-July 1, 1994, “Hard 40" cases.

(2009 supp) 47
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51.10-A PENALTY NOT TO BE CONSIDERED BY JURY -
CASES THAT INCLUDE A SENTENCING
PROCEEDING

Your only concern, at this time, is determining if the
defendant is guilty or not guilty., The disposition of the case
thereafter is not to be considered in arriving at your
verdiet,

Notes on Use
This instruction: should be used as an alternative to PIK 3d 51.10 in death penalty

cases, durational departure cases, and pre-July 1, 1994, “Hard 40" cases since these
cases may include a separate sentencing proceeding invelving the jury.

47a (2002 Supp)
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52.02 BURDEN OF PFPROOF, PRESUMPTION OF
INNOGCENCE, REASONABLE DOUBT

The State has the burden to prove the defendant is guilty.
The defendant is not required to prove (he)(she) is not
guilty. Youn must presume that (he)(she) is not guilty unless
you are convinced from the evidence that (ke)(she) is guilty.

The test you must use in determiming whether the
defendant is guilty or not guilty is this: If yvou have a
reasonable doabt as to the truth of any of the ciaims
required to be proved by the State, you must find the
defendant not guilty. If you have no reasonable doubt as to
the truth of each of the claims required to be proved by the
State, you should find the defendant guilty.

Notes on Use

This instruction must be given in each criminal case and should follow the element
instructions for the crime charged. SeeK.5.A. 21-3109 on presumption of innocence
and reasonable doubt, and K.S.A. 60-401(d) on burden of proof.

This mstruction does not need to be repeated for separate offenses. Strare v.
Peoples, 227 Kan. 127, 135, 605 P.2d 135 (1980). The State's burden, however,
should be mentioned when a rebuitable presumption is utilized. See State v.
Johnson, 233 Kan. 981, 986, 666 P.2d 706 (1983); State v. Marsh, 9 Kan. App. 2d
608, 612, 684 P.2d 455 (1984).

No separate instruction should be given relating to presumption of innocence and
reasonable doubt. (See Committee's recommendations under PIK 3d 52.03 and
52.04.)

Comment

This version of the instruction complies with the recommendation of the Supreme
Court in Stafe v. Wilkerson, 278 Kan. 147, 91 P.3d 1181 (2004). Prior versions of
this instruction should not be used. See State v. Gallegos, 286 Kan. 869, 877, 190
P.3d 232 (2008).

This instruction accurately reflects the law of this State and properly advises the
jury of the burden of proof, the presumption of innocence and reasonable doubt.
State v. Beck, 32 Kan. App. 2d 784, 88 P.3d 1233 (2004).

@oesupp) 1



Parrern INsTRUCTIONS FOR K ANSAS 3d

In State v. Walker, 276 Kan. 939, 955-956, 80 P.3d 1132 (2003}, the trial court,
in response to a jury question, instructed the jury that reasonable doubt is “such a
doubt as a juror is able to give a reason for.” The Supreme Court found this
definition to.be improper. The court reiterated the language in State v. dcree, 22
Kan. App. 2d 330, 356, 916 P.2d 61 (1996): “Efforts to define reasonable doubt,
other than as provided in PIK Crim. 3d 52.02, usually leads to a hopeless thicket of
redundant phrases and legalese, which tends to obfuscate rather than assist the jury
in the discharge of its duty.” '

532 009 Supp)
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52.03 PRESUMPTION OF INNOCENCE

The Committee recommniends that there be no separate
instruction given defining presumption of innocence.

Notes on Use

For authority, see K.5.A. 21-3109. PIK 3d 52.02, Burden of Proof, Presumption
of Tonocence, Reasonable Broubt, states the law as to presumption of innocence.

Comment

Failure to give a detailed instruction was approved in State v. Taylor, 212 Kan.
780, 784, 512 P.2d 449 (1973). See Comment to PTK 3d 52.02.

(1993) 53
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52.04 REASONABLE DOUBT

The Committee recommends that there be no separate
instruction given defining reasonable doubt.

Notes on Use

For authority, see K.8.A. 21-3109. PIK 3d 52.02, Burden of Proof, Presumption
of Innocence, Reasonable Doubt, states the law as to reasonable doubt. See Notes
on Use therein.

Comment -

The Committee believes that the words "reasonable doubt" are so clear in their
meaning that no explanation is necessary.

The Kansas Supreme Court approved this principle in State v. Bridges, 29 Kan.
138, 141 (1882), by stating: "It has often been said by courts of the highest standing
that perhaps no definition or explanation can make any clearer what is meant by the
phrase 'reasonable doubt' than that which is imparted by the words themselves.”

State v. Davis, 48 Kan. 1, 10, 28 Pac. 1092 (1892), states: "It is to be presumed
that the jury understood what the words “reasonable doubt' meant. The idea intended
to be expressed by these words ean scarcely be expressed so truly or 'so clearly by
any. other words in the English language.”

The Committee's recommendation that no separate instruction on reasonable doubt
be given was approved in State v. Mack, 228 Kan. 83, 88, 612 P.2d 158(1980);
State v. Dunn, 249 Kan. 488, SyL. 14, 820 P.2d 412 (1991); State v. Johnson, 255
Kan. 252, 874 P.2d 623 (1994); State v. Lumbrera, 257 Kan. 144, 891 P.2d 1096
(1995); and State v. Banks, 260 Kan. 918, 927 P.2d 456 (1996}.

In State v. Wilson, 281 Kan. 277, Syl. § 4, 130 P.3d 48 (2006), the court said the
term "reasconable doubt” does not require jury instruction or definition.

54 (2009 supp)
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52.05 STIPULATIONS AND ADMISSIONS

The following facts have been agreed to by the parties and
are to be considered by you as true:

(1) .
2) .
3 .

Notes on Use

This instruction is usually unnecessary, although it may be given if the trial court
finds it helpful to the jury.

Comment

K.S.A. 22-3217 provides for pretrial conferences in criminal matters. The statutory
tools for disclosures and admissions in the criminal proccdural code are as follows:

K.S8.A. 22-3211, Depositions.

K.S.A. 22-3212, Discovery and inspection.

K.S.A. 22-3213, Production of statements and reports.

State v. Trotter, 245 Kan. 657, 667, 783 P.2d 1271 (1989), held it was not
prejudicial error to fail to give this instruction after introduction of a stipulation since
the stipulation was made during jury trial rather than at a pretrial.

(2003 Supp) 35
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52.06 PROOF OF OTHER CRIME - LIMITED
ADMISSIBILITY OF EVIDENCE

Evidence has been admitted tending to prove that the
defendant commitied (crimes) (a crime) other than the
present crime charged. This evidence may be considered
solely. for the purpose of proving the defendant's (motive)
(opportunity) (intent) (preparation} (plan) (knowledge)
(identity) (absence of mistake or accident) (insert other
relevant non-propensity purpose).

Notes on Use

For authority, see K.5.A. 60-455.

The Kansas Supreme Court has held that in every case in which evidence of other
crimes is admitted either for a purpose listed in K.S.A. 60-455 or for some other
relevant purpose not relying upon inferences from propensity, the trial court must
give an instruction {PIK 3d 52.06) limiting the purpose for which evidence of other
offenses is to be considered by the jury. State v. Gunby, 282 Kan. 39, 144 P.3d 647
{2006). Itisunclear whether a limiting instruction will be required, or what the form
of an instruction would be, if evidence is admitted in a prosecution for a sexual
offense for a propensity inference pursuant to the 2009 amendment that added
K.S.A. 60-455(d)~(g), discussed in the Comment below.

The instruction need not be given contemporaneously with the evidence; timing
of the instruction is left to the court’s discretion. State v. Hall, 246 Kan. 728, 740-
41, 793 P.2d 737 (1990). The limiting instruction must not be in the form of a
"shotgun” instruction that broadly covers all of the eight factors set forth in K.S.A.
60-455.  State v. Donnelson, 219 Kan, 772, 777, 549 P.2d 964 (1976). An
instraction concerning the purpose of evidence of other offenses should include only
those factors that appear to be applicable under the facts and circumstances. Those
factors that are inapplicable should not be instructed upon. State v. Bly, 215 Kan.
168, 176, 523 P.2d 397 (1974).

The Kansas Supreme Court has taken a finn stand concerning the need for a
proper limiting instruction. Erroneous admission of evidence under one exception
is not considered harmless merely because it would have been admissible under
another exception not instructed upon. State v. MeCorgary, 224 Kan. 677, 686, 585
P.2d 1024 (1978); State v. Marguez, 222 Kan. 441, 447-448, 565 P.2d 245 (1977).

When a limiting instruction under K_S.A. 60-453 is not given because defendant
objects, the defendant cannot successfully claim error that none was given, State v.
Gray, 235 Kan. 632, 634, 681 P.2d 669 (1984). When defendant neither requests
a limiting instruction nor ohjects to its omission, the failure to give the insiruction
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is reversible only if it is clearly erroneous. Stafe v. Gunby, 282 Kan. 39, 144 P.3d
647 (2006). If defendant’s request for a limiting instruction is refused in error, the
conviction wilt be reversed unless failure to give the instruction is harmless error.
Id. See also State v. Denney, 258 Kan. 437, 446, 905 P.2d 657 (1995) (“we caution
trial judges that a limiting instruction should be given when reguested by the
defendant in every case where prior crimes evidence is admissible for one purpose
but not for another, as is mandated by K.8.A. 60-406."). State v. Wilkerson, 278
Kan. 147, 91 P.3d 1181 (2004), found failure to give an instruciion was not
reversible error, under the unique facts of the case, where the other crimes evidence
was s¢ interwoven with the commission of the crime and defendant’s arrest that there
was little or no chance the jury would have used the evidence solely for the
propensity inference.

Comment

The question of the admissibility of evidence of other crimes is one that has
caused some confusion in the trial courts as well as differing interpretations by the
appellate courts. For this reason, the Committee believes that a full examination of
the issue 1s justified.

L INTRODUCTION

The admission of evidence of other crimes committed by a defendant, particularly
when admitted pursuant to K.S5.A. 60-455, has proven to be one of the most
troublesome areas in the trial of a criminal case. Statev. Bly, 215 Kan. 168,173, 523
P.2d 397 (1974). The same evidentiary question exists in civil actions. Since the
principal focus of most civil actions is not the plaintiff's or defendant’s commission
of, or propensity to commit, criminal acts, the inherently prejudicial impact of the
admission of the party's criminal acts is arguably lessened. For that reason, the
discussion focuses npon admission of evidence in a criminal action.

The reluctance of the judiciary to allow the wholesale admission of other-crimes
evidence is based upon a recognition that when evidence is introduced to show that
a defendant committed a erime on a previous occasion, an inference arises that the
defendant has a disposition to commit crime and, therefore, commitied the crime
with which the defendant has been charged. Advisory Committee [on the Revised
Code of Civil Procedure], Kansas Judicial Council Bulletin, Special Report,
November 1961, pp.129-130. While the evidence of other crimes may have some
probative value, the courts are properly reluctant to admit evidence that may incite
undue prejudice and permit the introduction of pointless collateral issues. Slough,
Other Vices, Other Crimes: An Evidentiary Dilemma, 20 Kan. L. Rev. 411, 416
(1972). The commenrtary in Vernon's Kansas Code of Civil Procedure § 60-455
(1965), which was noted in State v. Bly, 215 Kan. 168, 174, 523 P.2d 397 (1974),
suggests that there are at least three types of prejudice that might result from the use
of other crimes as evidence:

(2609 Suppy D7
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"First, a jury might well exaggerate the value of other crimes as evidence
proving that, because the defendant has committed a similar crime before, it
might property be inferred that he commitied this one. Secondly, the jury might
conclude that the defendant deserves punishment because he is a general
wrongdoer even if the prosecution has not established guilt beyond a reasonable
doubt in the prosecution at hand. Thirdly, the jury might conclude that because
the defendant-is a criminal, the evidence put in on his behalf should not be
believed. Thus, in several ways the defendant is prejudiced by such evidence.”

Inrecognition of the probable prejudice resaiting from the admission of independent
offenses, the Kansas Supreme Court has taken a very restrictive stance and has
announced that the rule is to be strictly enforced and that evidence of other offenses
is not to be admitted without a good and sound reason. Stafe v. Wasinger, 220 Kan.
599, 602, 556 P.2d 189 (1976). Such evidence may not be admitted for the purpose
of proving the defendant's inclination, tendency, attitude, propensity, or disposition
to commit crime. State v. Bly, 215 Kan. at 175, except to the extent new subsection
(d) modifies this rule of exclusion.

1. ADMISSION FOR NON-PROPENSITY INFERENCES

The starting point in any examination of the admissibility of other crimes or civil
wrongs should be K.S.A. 60-455. Subsections {(a) and (b), which provide for the
exclusion of any evidence tending to show the defendant's general disposition to
commit crimes, read as follows:

(a) Subject to K.S5.A. 60-447, and amendments thereto, evidence that a
person committed a crime or civil wrong on a specified occasion is inadmissible
to prove such person’s disposition to comumit crime or ¢ivil wrong as the basis
for an inference that the person committed ancther crime or civil wrong on
another specified occasion. '

(b) Subject to K.S.A. 60-445 and 60-448, and amendments thereto, such
evidence is admissible when relevant to prove some other material fact
including motive, opportunity, intent, preparation, plan, knowledge, identity or
absence of mistake or accident.

Under these subsections, evidence of other crimes may be admitted following a
separate hearing if relevant for a purpose that does not rely upon an inference from
defendant’s general propensity, .g., for violence, and if the evidence meets the other
criteria of adiissibility set out below.

A. Separate Hearing Required. Admissibility of evidence of other crimes under
K.8.A. 60-455 should be determined in advance of trial or, if during trial, in the
absence of the jury. See Stafe v. Damewood, 245 Kan. 676, 681, 783 P.2d 1249
(1989). The issue might well be determined at a pretrial hearing or an informal
conference. As noted by a distingnished commentator, the task of determining
admissibility can best be performed in an organized and unhurried atmosphere in
which the parties can fully explore the evidentiary patiern. Slough, Other Vices,
Other Crimes: Kansas Statutes Annotated Section 60-455 Revisited, 26 Kan. L. Rev.
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161, 166 (1978). The hearing should be held prior to irial to avoid delaying the
progression of the trial. The purpose of the hearing is to apply the three-part test set
forth below.

B. Test of Admissibility. In accordance with the restrictive stance of the Court
regarding admission of other crimes or civil wrongs, the trial court must employ a
three-part test to determine whether such evidence may be admitted. Before
admitting the evidence, the trial court must find that the other crime is: (1) relevant
to prove; (2) a material fact that is substantially in issue; and (3) then balance the
probative value of the evidence against its prejudicial effect.

{1} Relevancy. Initially, the trial court must determine whether the prior
conviction is relevant for a purpose that does not rely upon inferences from
defendant’s general propensity. The determination of relevancy must be based
upon some knowledge of the facts, circumstances or nature of the prior offense.
State v. Cross, 216 Kan. 511, 520, 532 P.2d 1357 (1975). Relevancy is more a
maiter of logic and experience than of law. Evidence is relevant if it has any
tendency to prove or disprove a material fact, or if it renders the desired inference
more probable than it would be without the evidence. State v. Carr, 265 Kan. at
624. If a particular factor, enumerated in the statute, is not an issue in the case,
evidence of other crimes to prove that particalar factor is imelevant. Stare v.
Marguez, 222 Kan. 441, 445, 565 P.2d 245 (1977).

{2) Substantial Issue. Once the trial court has found evidence of the other
crime relevant to prove one of the eight statutory factors, it must then consider
whether the factor to be proven is a substantial issue in the case. To be
substantial, it must have materiality and probative value.

(a) Materiality. Materiality requires that the fact to bhe proved is
significant under the substantive law of the case and properly at issue. State
v. Faulkner, 220 Kau. 153, 156, 551 P.2d 1247 (1976). To be material for
purposes of K.5.A. 60-455, the fact must have a legitimate and effective
bearing on the decision of the case and be in dispute. State v. Faulkner, 220
Kan. at 156.

(by Probative Value. Probative value consists of more than logical
relevancy. Evidence of other crimes has no real probative value if the fact it
is supposed to prove is not substantially atissue. In other words, the factor or
factors being considered (e.g., intent, motive, knowledge, identity, etc.) must
be substantially at issue before a trial court should admit evidence of other
crimes to prove such factors. State v. Bly, 215 Kan. at 176.

For example, where criminal intent is obviously proved by the mere doing
of an act, the introduction of other-crimes evidence has no probative value to
prove intent (i.e., where an armed robber extracts money from a store owner
at gunpoint, his or her intent is not genuinely in dispute). Likewise, where a
defendant admits committing the act and the defendant's presence atthe scene
of the ¢rime is not dispuied, a trial court should not admit other-crimes
evidence for the purpose of proving identity. The obvious reason is that such
evidence has no probative value if the fact it is supposed to prove is not
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substantially in issue. Such evidence serves no purpose to justify whatever

prejudice it creates and must be exchuded for that reason. State v, Bly, 215

Kan. at 176. See also State v. Nunn, 244 Kan. 207,212, 768 P.2d 268 (1989).

(3) Balancing. As the third step of the test, the trial court must weigh the
probative value of the evidence for the limited purpose for which it is offered
against the risk of undue prejudice. State v. Marquez, 222 Kan. at 445, If the
potential for natural bias and prejudice overbalances the contribution to the

rational development of the case, the evidence must be barred. State v. Bly, 2135

Kan. at 175. The balancing process is discussed extensively in State v. Davis, 213

Kan. 54, 57-59, 515 P.2d 802 (1973).

C. Eight Listed Factors. X.S.A. 60-453 lists eight examples of uses of evidence
of other crimes and civil wrongs that do not rely upon the prohibited propensity
inference. State v. Gunby, 282 Kan. 39, 144 P.3d 647 (2006), overrules prior case
law and holds that the statutory list of examples is not exclusive and that K.S. A, 60-
455 applies whenever evidence is relevant for a purpose not relying upon the
propensity inference. However, it remains important to understand what evidence
is material to prove each of the specified factors. As noted above, prior to admitting
evidence to prove one of these factors, it is important to establish the nature, facts,
and circumstances of the other crimes.

(1) Moiive. Motive may be defined as the cause or reason which induces action.
While evidence of other crimes or civil wrongs may occasionally prove to be
relevant to the issue of motive {State v. Craig, 215 Kan. 381, 382-383, 524 P.2d
679 [1974]), it is more often the case that the prior crime has no relevance to the
issue. See Stare v. Carty, 231 Kan. 282, 288, 644 P.2d 407 (1982), State v.
McCorgary, 224 Kan. 677, 684-683, 585 P.2d 1024 (1978). A pricr crime would
be relevant to the issue of motive where the defendant committed a subsequent
crime to conceal a prior crime or to conceal or desiroy evidence of a prior crime.
Tt is pot proper to introduce evidence of other crimes on the issue of motive merely
to show similar yet unconnected crimes.

In State v. Jordan, 250 Kan. 180, 825 P.2d 157 {1992), "motive" is defined as
the moving power that impels one to action for a definite result. Motive is that
which incites or stimulates a person to de an action.

State v. Carapezza, 286 Kan. 992, Syl. § 6, 191 P.3d 256 (2008), held that,
depending on the facts of the case, evidence of drug usage and addiction may be
admitted under K.S.A. 60-455 to prove a motive to commit robbery or burglary.
The court rejected defendant’s argument that because the inherent and obvious
primary motive to commit these crimes is financial gain, evidence showing a
secondary motive to use the stolen money to purchase drugs was irrelevant.
Evidence explaining why defendant ray have committed the crime charged is
admissible even when motive is not an element of the offense.

(2) Opportunity. Opportunity simply means that the defendant was at a certain
place at a certain time and consequently had the opportunity to commit the offense
charged. Note, Evidence of Other Crimes in Kansas, 17 Washburn L. T. 98, 112
(1977); State v. Russell, 117 Kan. 228, 230 Pac. 1053 (1924). Opportunity also

60 . (2005 Supp.)



PaTTERN INsTRUCTIONS FOR K ANSAS 3d

includes the defendant’s physical ability to commit the offense. Slough, Other
Vices, Other Crimes: Kansas Statutes Annotated Section 60-4355 Revisited, 26
Kan. L. Rev. 161, 164 (1978). In order to introduce evidence of another crime to
prove opportunity, the two crimes must be closely connected in time and place.
Example: If a defendant is charged with burglary during which a larceny was
committed, evidence showing that the defendant committed the larceny is
admissible as tending to show that he or she also committed the burglary.

Where evidence of a separate crime that is not an element of the present crime
is relevant to show opportunity, in order to avoid probable prejudice, it may be
preferable to have the witness to the separate crime testify regarding his or her
observations of the defendant, without testifying concerning the details of the
other criminal activity.

(3) Intent. For crimes requiring only a general criminal intent, such as battery,
larceny, or rape, the element of intent is proved by the mere doing of the act and
evidence of other crimes on the issue of intent ordinarily has no probative value
and should not be admitted. For crimes requiring a specific crimninal intent, such
as premeditated murder or possession with intent to sell, prior convictions
evidencing the requisite intent may be very probative, Stafe v. Faulkner, 220 Kan.
153, 158, 551 P.2d 1247 (1976). However, the crucial distinction in admitting
other erimes evidence on the issue of intent is not whether the crime is a specific
or general intent crime, but whether the defendant has claimed his acts were
innocent. State v. Graham, 244 Kan. 194, 198, 768 P.2d 239 (1989). Intent
becomes a matter substantially in issue when the commission of an act is admitted
by the defendant and the act may be susceptible of two interpretations, one
innocent and the other criminal. In that instance, the intent with which the act is
done is the critical element in determining its character. State v. Nading, 214 Kan
249, 254, 519 P.2d 714 (1974). Intent may be closely related to the factor of
absence of mistake or accident.

Where criminal intent is obviously proved by the mere commission of an act,
the introduction of other-crimes evidence has no real probative value to prove
intent and it is error to admit it. State v. Nunn, 244 Kan. 207, 212,768 P.2d 268
(1989).

State v. Davidson, 31 Kan. App. 2d 372, 65 P.3d 1078 (2003), acknowledged
that Kansas case law has not always been consistent on the question whether other
crimes evidence is admissible to show intent when defendant simply denies that
the acts charged ever occurred. The court concluded that the most recent cases
require defendant to have asserted an innocent explanation for an acknowledged
act before intent will be considered a disputed material issue. Davidson is cited
with approval in State v. Boggs, 287 Kan. 298, 315, 197 P.3d 441 (2008)
(defendant’s use of controlled substance on other occasions may be relevant in
non-exclusive possession case on issues of infent, knowledge, or absence of
mistake; however, when defendant does not assert that his actions were inmocent
but rather presents defense that he did not know substance was present in pickup,
evidence of other crimes is inadmissible to prove intent or knowledge).
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Fxamples: Where a stabbing was susceptible of two interpretations, that
defendant acted in self-defense or with the intent to kill, evidence of a prior
conviction for aggravated battery was properly admitted to prove intent. State v.
Svnoracki, 253 an. 59, 74, 853 P.2d 24 (1993). Where the defendant had broken
a jewelry store window, had taken the ftems on display, and had fled, it was clear
that the crime was intentional and evidence of a prior crime should not have been
admitted. State v. Marquez, 222 Kan. 441, 446, 565 P.2d 245 (1977). Intent is
not at issue where there is clear evidence of malice and willfulness. State v.
Hensen, 221 Kan. 635, 645, 562 P.2d 51 (1977). Intent was properly in issue
where the charge of attempted burglary was supported by circumstantial evidence
and the defense alleged that the defendant was on his way to sce his girlfriend.
State v. Wasinger, 220 Kan. at 602-603,

(4} Preparation. Preparation for an offense consists of devising or arranging
means or measures necessary for its commission. State v. Marguez, 222 Kan. at
446 (citing Black’s Law Dictionary). A series of acts may have strong probative
value in showing preparation if such acts convinee a reasonable person that the
actor intended that prior activities culminate in the commission of the crime at
issue, Statev. Grissom, 251 Kan. 851, 925, 840 P.2d 1142 (1992); Slough, Other
Vices, Other Crimes, 20 Kan. L. Rev. at 422,

(5) Plan. Plan refers to the antecedent mental condition that points to the
commission of the offense or offenses planned. The purpose in showing a
common scheme or plan is to establish, circumstantially, the commission of the
act charged and the intent with which it was committed. Admission of evidence
under K.8.A. 60-455 to show plan has been upheld under at least two theories.
"In one the evidence, though unrelated to the crime charged, is admitted to show
the modus operandi or general method used by a defendant to perpetrate similar
but totally unrelated crimes. . . . The rationale for admitting evidence of prior
unrelated acts to show plan under K.8.A. 60-455 is that the method of commitling
‘the prior acts is so similar to that utilized in the case being tried that it is
reasonable to conclude the same individual committed both acts. In such casesthe
evidence is admissible to show the plan or method of operation and the conduct
wtilized by the defendant to accomplish the crimes or acts. (citations omitted). . . .
Another line of cases has held evidence of prior crimes or acts is admissible to
show plan where there is some direct or causal connection between the prior
conduct and the crimes charged (citations omitted)." State v. Damewood, 245
Kan. 676, 681-83, 783 P.2d 1249 (1989). See also State v. Tiffany, 267 Kan. 495,
500-02, 986 P.2d 1064 (1999); State v. Grissom, 251 Kan. at 922-25.

The line between using evidence of other incidents for the propensity inference
and using it for another purpose has been difficult for courts to draw, particularly
when it is offered to prove commeon plan and defendant denies that the act charged
occurred. State v. Prine, 287 Kan. 713, 200 P.3d 1 (2009), described appellate
decisions discussing this issue as ireconcilable. It concluded that the standard
used in older cases, requiring that the method used to commit the other crime be
“similar enough” to establish common meodus operandi, made “the line between
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mere propensity evidence and plan evidence . . . simply too thin for this court—or
any court-to traverse predictably orreliably.” To admit evidence of prior bad acts
to prove plan, Prine held "the evidence must be so strikingly similar in pattern or
so distinct in method of operation to the current allegations as to be a signature.”
(SyL § 6). Prine, a prosecution for sexual abuse of a child, held that evidence of
defendant’s conduct with two other young girls was inadmissible because the
similarities did not constitute a "signature." The court was disturbed that "the
modemn psychology of pedophilia tells us that propensity evidence may actually
possess probative value for juries faced with deciding the guilt or innocence of a
person accused of sexually abusing a child” but concluded that modification of the
propensity rule to take account of these psychological insights was for the
legislature, not the courts.

The 2009 legislature responded to Prine by adding subsections {d)-(h), aliering
the rules governing admission of evidence of other offenses in prosecutions for
sexual offenses generally. These subsections are discussed in section (9), infra.
It also added subsection (c), providing that in prosecutions for offenses other than
sexual offenses, evidence of other crimes "is admissible to show the modus
operandi or general method used by a defendant to perpetrate similar but totally
unrelated crimes when the method of committing the prior acts is so similar to that
utilized in the current case before the court that it is reasonable o conclude the
same individual committed both acts,” The Prine standard of proof for evidence
offered to show plan may still apply in prosecutions other than for sexual offenses.
Subsection {c) does not mandate a return to the "similar enough" standard used in
older cases to determine when common modus operandi was provable. Rather,
subsection (c) requires that the method of committing the other offense be "so
similar” to the method in the current case "that it is reasonable to conclude the
same individual committed both acts.” So phrased, the subsection merely states
the rationale for admitting evidence to show plan, not a test for similarity. It uses
language identical to that in State v. Damewood, 245 Kan. 676, 682, 783 P.2d
1249 (1989) ("The rationale for admitting evidence of prior unrelated acts to show
plan under K.S.A. 60-455 is that the method of committing the prior acts is so
similar to that utilized in the case being tried that it is reasonable to conclude the
same individual commitied both acts."). Subsection {c) thus poses the question
of how much similarity isrequired to draw that conclusion but does not answer the
question. Prine posed the same question and its answer was that it is reasonable
to conclude that the same person committed both offenses only when there are
striking similarities between the methods of committing the offenses, amounting
to a signature. Continued application of that standard would not be inconsistent
with subsection (c).

Subsection {c) has one oddity. "Signature" crimes committed after the crime
charged have always been admissible when relevant to show modus operandi or
commeon plan, butnew subsection (¢) refers only to "the method of committing the

prior acts.”
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(6) Knowledge. Knowledge signifies an awareness of wrongdoing. Slough,
Other Vices, Other Crimes, 20 Kan. L. Rev. at 419; State v. Faulkner, 220 Kan.
at 156. Knowledge is important as an element in crimes that require specific
intent, such as receiving stolen property, committing forgery (State v. Wright, 194
Kan. 271, 275-276, 398 P.2d 339 [1965]), uttering forged instruments, making
fraudulent entries, and possessing illegal drugs (State v. Graham, 244 Kan. at 196-
93; State v. Faulimer, 220 Kan. at 156.) See Slough, 20 Kan. L. Rev. at 419.

(7) Identity. Where a similar offense is offered for the purpose of proving .
identity, the evidence should disclose sufficient facts and circumstances of the
other offense to raise a reasonable inference that the defendant committed both of
the offenses. State v. Bly, 215 Kan. at 177. Similarity must be shown in order to
establish relevancy. State v. Henson, 221 Kan. 635, 644, 562 P.2d 51 (1977).
The quality of sameness is imporiant when pondering the admission of other
crimes to prove identity. State v. Johnson, 210 Kan. 288, 294, 502 P.2d 802
(1972) (citing Stough, 20 Kan. L. Rev. at 420). In general, sce Note, Evidence:
Admissibility of Similar Offenses as Evidence of Identity in a Criminal Trial, 14
Washbum L. J. 367 (1975). See also State v. Smith, 245 Kan. 381,389, 781 P.2d
666 (1989); State v. Searles, 246 Kan. 567, 577, 793 P.2d 724 (1990}); State v.
Nunn, 244 Kan. 207, 768 P.2d 268 (1989).

For examples, sce State v. Higgenbotham, 271 Kan. 582, 23 P.3d 874 (2001)
(where prior murder was committed in similar manner); State v. Lane, 262 Kan.
373, 940 P.2d 422 (1997) {murders of abducted children held sufficiently similar);
State v. Richmond, 258 Kan. 449, 904 P.2d 974 (where prior rape and robbery
were committed in similar manner).

(8) Absence of Mistake or Accident. Absence of mistake simply denotes an
absence of honest error; evidence of prior acts illustrates that the doing of the
criminal act in question was intentional. State v. Faulfmer, 220 Kan. at 156-157;
Stough, 20 Kan. L. Rev. at 422.

(9) Sexual Offenses. Subsections{d)-(g) were added to K.5.A. 60-455 in 2009
in response to the opinion in State v. Prine, 287 Kan, 713, 200 P.3d 1(2009), that
restricted the admission of evidence of other instances of child sexuai abuse to
prove plan. Subsection (d) provides:

Except as provided in K.S.A. 60-445, and amendments thereto, in a

criminal action in which the defendant is accused of a sex offense under

articles 34, 35 or 36 of chapter 21 of the Kansas Statutes Annotated, and
amendments thereto, evidence of the defendant’s commission of another act

or offense of sexual misconduct is admissible, and may be considered for

its bearing on any matter to which it is relevant and probative.

Under subsection {(d), evidence of another offense "is admissible” for any
purpose for which it is relevant, and it is relevant for the propensity inference.
The traditional rule in subsection (a) excluding other crimes offered for the
propensity inference is not based on lack of relevance, as discussed in the
Introduction. Subsection {d) clearly represents legislative approval in cases like
Prine of the admission for the propensity inference of other acts of sexual
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molestation of a child, even without striking similarities. However, the
amendment applies to prosecutions for sex offenses generally and is not limited
to Prine 's example of pedophilia, in which the value of propensity evidence may
be higher than for other sex offenses. The breadth of subsection (d) could
eliminate the prerequisites to admissibility established in prior decisions, not only
when evidence is offered to prove plan, but also when it is offered to prove
identity, intent, and other facts.

Subsections {d)~(g) are patterned after Federal Rules of Evidence 413(a) and
414 (a}. However, there are changes that may affect how subsection (d) is applied.
For example, the langnage "Except as provided in K.S.A. 60-445," was added by
the House Judiciary Committee to make it clear that other offense evidence still
may be excluded when the value of the evidence is substantially outweighed by
the risk of prejudice, an issue that had to be litigated under Federal Rule 413. The
Senate Judiciary Committee added the requirement that the evidence be
"probative” in addition to "relevant.” This addition arguably restricts admissibility
somewhat. See the discussion of "probative value" in section I{B)(2)(b), supra.
Thus, although a prosecutor could invoke subsection (d) when defendant is
charged with fondling his six-year old niece on the couch at his home to argue that
testimony that defendant raped an elderly stranger in the woods twenty years
earlier "is admissible" because it is relevant to show a propensity for sexual
misconduct, the trial judge still may exclude it as lacking probative value or
because of the risk of prejudice. The extent to which subsection (d) changes
Kansas law will not be clear until appellate decisions interpret it.

An excellent discussion of Federal Rules 413 and 414 is found in 2
Christopher B. Mueller & Laird C. Kirkpatrick, Federal Evidence 3d, §§ 4.83-
4.86, pp 325-385 (2007).

D. Other Considerations. The trial court should consider several other issues
relating to the introduction of other-crimes evidence under K.S.A. 60-455,

* Nofice. Subsection (¢), added in 2009, imposes an obligation on the
presecution to give pretrial notice of its intent "to offer evidence under this rule.”
One may expect defendants to argue that “this rule” is the entirety of K.S.A. 60-
455, so that pretrial notice now is required whenever a prosecutor intends to offer
evidence for any permissible purpose under K.S.A. 60-455, not just in
prosecutions for sex offenses. The problem arises because both subsection {e)and
subsection (f), which also uses the term "rule,” were borrowed from Federal Rules
413(b) and (c) and 414(b) and {c). The references to "this rule” should have been
changed to "subsection (d)" if the legislature intended to limit the notice
requirement to prosecutions for sexual offenses, but they were not.

* Conviction Not Required. To be admissible under K.5.A. 60-455, it is not
necessary for the State to show that the defendant was actually convicted of the
other offense. State v. Henson, 221 Kan. at 644; State v. Powell, 220 Kan. 168,
172, 551 P.2d 902 (1976). The statute specifically includes other crimes or civil
wrongs. An acquittal of the defendant of a prior offense does not bar evidence
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thereof where otherwise admissible; the acquittal bears only upon the weight to
be given to such evidence, State v. Searles, 246 Kan. 567, 579, 793 P.2d 724
{1990).

* Jcquittal as a Collateral Estoppel.- Dowling v. United States, 493 1.5, 342,
107 L.Ed.2d 708, 110 S.Ct. 668 (1990), holds that the doctrine of collateral
estoppel implicit in the Double J eopardy Clause of the Fifth Amendment
ordinarily does not bar receipt of evidence of other crimes that is relevant for a
purpose permitted by Federal Rule of Evidence 404(b), the counterpart of K.S. A
60-455, even though criminal charges based upon that evidence resulted in an
acquittal. Acquittal means only that the jury did not find defendant guilty beyond
areasonable doubt based upon the evidence. Under Huddleston v. United States,
485 11.8. 681,99 L. Ed. 2d 771, 108 5.Ct. 1496 (1988), evidence need not satisfy
the “beyond a reasonable doubt” standard to be admissible fora purpose identified
in Rule 404(b). All that is required is evidence sufficient to permit a jury
reasonably to conclude that the act occurred and that defendant was the actor.
Dowling distinguished Ashe v. Swenson, 397 U.S. 436, 25 L.Ed 2d 469, 50 S.Ct.
1184 (1970), which held that defendant’s acquittal of robbing one of six men
playing poker in a home precluded, under the doctrine of collateral estoppel,
subsequent prosecution of defendant for robbing a second of the six men. In.Ashe,
both prosecutions involved the same ultimate facts; in Dowling, the second
prosecution invelved different ultimate facts.

A Kansas decision prior to Dowling applied collateral estoppel to prechude
admission of other crimes evidence when Dowling would not exclude it. See State
v. Irons, 230 Kan. 138, 630 P.2d 1116 (1981) (prior acquittal when alibi defense
asserted bars admission of evidence of other crime to show identity). However,
State v. Searles, supra, 246 Kan. at 579-582, cited Dowling with approval in
holding that collateral estoppe! did not bar admission of other crimes evidence to
show identity where the prior acquittal was not based upon alibi. Searles does not
explicitly overrule frons, stating merely that admissibility for a relevant purpose
is a matter of discretion if “the collateral estoppel doctrine does not bar its
introduction.”

+Standard of Proof of Other Crime. No Kansas decision has determined
whether the prima facie evidence standard of Huddleston, or some higher
standard, applies in Kansas when evidence of prior crimes is offered for a purpose
listed in K.S.A. 60-455.

* Prior or Subsequent Crime. Evidence of either prior or subsequent crimes
may be introduced pursuant to K.S.A. 60-455 if the other requirements of
admission are met. State v. Carier, 220 Kan. 16, 23, 551 P.2d 851 (1976); State
v. Bly, 215 Kan. at 176-177.

% Remoteness in Time. Remoteness in time of a prior conviction, if otherwise
admissible, affects the weight of the prior conviction rather than its admissibility.
State v. Breazeale, 238 Kan. 714, 723, 714 P.2d 1356 (1986). The probative
value of a prior conviction progressively diminishes as the time interval between
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the prior crime and the present offense lengthens. State v. Cross, 216 Kan. at 520
{proper admission of 15-year-old conviction); State v, Werkowski, 220 Kan. 648,
649, 556 P.2d 420 (1976} (improper admission of 19-year-old conviction on
collateral issue was reversible error). See also State v. Carter, 220 Kan. 186, 20,
551 P.2d 851 (1976) {proper admission of 7-year-old conviction); Staie v, F; inley,
208 Kap. 49, 490 P.2d 630 (1971) (proper admission of 11- and 16-year-old
convictions); State v. O'Neal, 204 Kan, 226, 461 P.2d 801 (1969) (improper
admission of 29-year-old dissimilar conviction); State v. Jamerson, 202 Kan. 322,
449 P.2d 542 (1969} (proper admission of 20-year-old conviction).

* Admissibility as to One of Several Crimes. Bvidence of a prior offense need
not be admissible as to every offense for which the defendant is being tried. State
v. MeGee, 224 Kan. 173, 177, 578 P.2d 269 (1978). In such instances, however,
the trial court should instruct the jury as to the specific crime and element for
which the evidence of a prior crime is being admitted.

* Admissionin Civil Cases. K.8.A. 60-455 applies to civil as'well as criminal
cases. The trial court is given a wider latitude in admitting evidence of other
crimes in civil cases. See Frame, Administrator v. Bauman, 202 Kan. 461, 466,
449 P24 525 (1969).

¥ Presentation of Other Crimes in Case-in-Chief. Evidence of other crimes
admitted pursuant to K.S.A. 60-455 should be introduced in the State's case-in-

. chieforrebuttal rather than by cross-examination ofthe defendant. State v. Quick,
229 Kan. 117, 120-22, 621 P.2d 997 (1981); State v. Harris, 215 Kan. 961, 509
P.2d 101 (1974).

118 ADMISSION FOR PURPOSES OTHER THAN
THE EIGHT LISTED IN K.S.A. 60-455

A. Separate Hearing Required. As with evidence admitted for one of the eight
purposes listed in K.S.A. 60-455, it is the better practice to determine the
admissibility of evidence of other crimes for other relevant purposes in advance of
trial and in the absence of the jury. See discussion in Section ILA., Separate Hearing
Required. :

B. Other Categories of Admissible Evidence. Because the list of permissible uses
in K.5.A. 60-435 is illustrative only, evidence of other crimes or civil WIongs may
be introduced, subject to the balancing test, whenever it is relevant for a non-
propensity purpose, and also when there is express statutory authority. State v.
Gunby, 282 Kan. 39, 144 P.3d 647 (2006).

(1) Rebutial of Good Character Evidence. Sections 60-446, 60-447 and 60-

448 of the Kansas Code of Civil Procedure allow evidence to be introduced by the
defendant regarding a trait of his or her character either as tending to prove
conduct on a specified occasion or as tending to prove guilt or innocence of the
offense charged. (See specifically, K.8.A. 60-447). Only afier the defendant has
introduced evidence of good character may the State introduce evidence relevant
only to show a bad character traii of defendant on the issue of guilt. The State is
limited in is use of specific instances of conduct for this purpose as follows:
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(a) Cross-Examination of Character Witness. The State may cross-
examine defendant’s good character witnesses about defendant’s prior
comvictions and specific instances of defendant’s conduct that did not resuit
in conviction, if they are inconsistent with the good trait of character offered
by defendant. State v. Hinion, 206 Kan. 500, 479 P.2d 910 (1971), scts forth
standards trial judges should use in determining whether to permit such cross-
examination.

(b) Evidence of Specific Instances of Bad Conduct. In rebutial, the State
may prove prior convictions showing the trait to be bad but may not offer
evidence of specific instances of conduct that did not result in conviction.
K.S.A. 60-447.

(c) Character Trait for Care or Skill. Section 60-448 disallows the use
of evidence of a character trait relating to care or skill to prove the degree of
care or skill used by that person on a specified occasion.

See generally, State v. Price, 275 Kan. 78, 61 P.3d 676 (2003); State v. Bright,
218 Kan. 476, 477-479, 543 P.2d 928 (1975); Note, Evidence of Other Crimes in
Kansas, 17 Washburn L. J. at 105-108.

(2) Proof of Habit to Show Specific Behavior. K.5.A. 60-449 and 60-450
make evidence of habit or custom, as distinguished from a trait of character,
admissible to prove that behavior on a specified occasion conformed to the habit
or custom. Evidence of other crimes or wrongs rarely will be admissible to prove
the existence of a habit because they usually will not be sufficient in number to
establish that a habit exists nor will they involve a sufficiently invariable response
to arecurring, specific stimulus. See State v. Gaines, 26{) Kan. 75 2,765,926 P.2d
641 (1996)(evidence of five instances of toe-sucking by defendant during marital
intercourse over more than one year does not establish habit of toe-sucking during
intercourse; mimber of instances insufficient and conduct not invariable practice).

(3) Res Gestae. Prior to adoption of the Kansas rules of evidence, the
common law doctrine of res gestae often was used to justify admission of other
crimes evidence. State v. Gunby, 282 Kan. 39, 144 P.3d 647 (2006), holds that
res gestae no longer is an independent basis for admission of evidence of prior
crimes or of hearsay. Admissibility must be determined by the same standards,
including the determination of relevance and the balancing of probative value
against prejudice, that apply to other crimes evidence generally. Id.

Tn many instances, evidence of other crimes that are part of the res gestae will
satisfy the code’s requirement of relevance, such as by showing opportunity,
intent or some other purpose listed in K.S.A. 60-455, or when other evidence
relevant to prove the crime charged necessarily discloses the other crime, as
discussed in subsection (6), infra.State v. Ward, 31 Kan. App. 2d 284, 288, 64
P.3d 972 (2003), held that mere temporal proximity of the other crime to the crime
charged is insufficient to make the other crime relevant. The court reversed the
trial court for admitting as res gestae evidence of a drug transaction that preceded
the charged sex offense where the drug crime was “not logically related to one or
moare of the material facts in issue,” since it did not explain why the charged crime
occurred, did not facilitate it, and was not naturally, necessarily or logically
connected with it or illustrative of it.
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(4} Relationship or Continuing Course of Conduct Between Defendant and
the Vietim. Evidence of prior acts of a similar nature between the defendant and
the victim often is relevant to establish one of the eight factors listed in K.S. A, 60-
455, such as motive. State v. Pasquez, 287 Kan. 40, 194 P.3d 563 (2008). While
Gunby rejects prior decisions freely admitting evidence of other crimes
independently of K.S.A. 60-455 fo prove marital discord, Gunby's
characierization of the stahiie’s eight listed non-propensity uses as illustrative only
means there may be cases in which evidence of other acts shawing marital discord
may be relevant for an unlisted purpose. However, as in other cases, the trial court
must determine the evidence is relevant other than by showing defendant’s general
propensity, e.g., for violence, and must balance probative value against prejudice.
State v. Gunby, 282 Kan, 39, 144 P.3d 647 (2006).

State v. McHenry, 276 Kan. 513, 78 P.3d 403 (2003), explains more carefully
than many earlier opinions why these non-propensity uses were relevant, The
defense attacked the veracity of the victim and other family members, contending
the rest of the family concocted aflegations of sexual abuse to remove defendant
from the home, and introduced evidence that the victim had stated she could get
whatever she wanted from defendant by claiming he had sexually abused her.
Evidence of the previous incidents thus aided the jury in assessing the defense by
showing the timing of past complaints in the context of other family dynamics,
that past cornplaints had not resulted in action by those in authority, and that a
long-standing system of rewards might explain the victim’s initial failure to come
forward. But see State v. Blaurock, 41 Kan. App. 2d 178, 201 P.3d 728 (2009),
refusing to rely solely upon McHenry after observing that no post-Gunby Supreme
Court decision yet has relied upon a theory of relevance to admit other crimes
evidence other than the eight listed in the statute.

(5) Other Crime as Element of Crime Charged Evidence of a prior
conviction is relevant if proof of the prior conviction is an essential element of the
crime charged. State v. Knowles, 209 Kan. 676, 679, 498 P.2d 40 (1972).

In State v. Lee, 266 Kan, 804, 977 P.2d 263 (1999), the Kansas Supreme
Court held that in a prosecution for criminal possession of a firearm, when
requested by a defendant, the trial court must approve a stipulation whereby the
parties acknowledge that the defendant is, without forther elaboration, a prior
convicted felon. The procedure for adopting the stipulation is set forth in the
opinion. In State v. (Rll, 268 Kan. 247, 997 P.2d 710 (2000), the Court confirmed
that this procedure is only necessary when requested by a defendant.

(6} Admissible Evidence of the Crime Charged which Discloses Other Crimes.
Evidence tending to establish the crime charged is not rendered inadmissible
because it discloses the commission of another and separate offense, Testimony
about other crimes may be admissible as a part of the backpround and
circumstances when the defendant made damaging admissions which connected
him with the crime charged. Stare v. Schlicher, 230 Kan. 482, 639 P.2d 467
(1982); State v. Holt, 228 Kan. 16, 612 P.2d 570 (1980), reaffirming State v.
Solem, 220 Kan. 471, 552 P.2d 951 (1976). Such evidence need not be direct
evidence of the charged crime. It may be circumstantial. State v. Wilkerson, 278
Kan. 147, SyL § 3, 91 P.3d 1181 {2004),

oo suppy  O7b



Partern InsTRUCTIONS FOR KANSAS 3d

(7) Rebuttal of Credibility Evidence. After the defendant has introduced
evidence at trial for the purpose of supporting his or her credibility, the trial court
may allow the admission of evidence of prior convictions for the purpose of
impeaching the defendant's credibility. K.S.A. 60-420, 60-421, and 60-422. The
impeachment evidence must be limited to evidence of a conviction of a crime
involving dishonesty or false statement. The crimes of larceny, thefl, and
receiving stolen property involve dishonesty and are admissible on the issue of
credibility. Tuckerv. Lower, 200 Kan. 1, 5, 434 P.2d 320 (1967). Under K.5.A
60-421, "crime” includes both felonies and misdemeanors. Tucker v. Lower, 200
Kan. at 5. See also State v. Burnett, 221 Kan. 40, 558 P.2d 1087 (1976); State v.
Werkowski, 220 Kan. 648, 556 P.2d 420 (1976); State v. Johnson, 21 Kan. App.
2d 576, 907 P.2d 144 (1995).

(8) Other Crimes of a Person Other Than a Defendant. State v. Bryant, 228
Kan. 239, 613 P.2d 1348 (1980) held that K.S.A. 60-455 does not apply in a
criminal case 1o a person other than the accused, and cvidence that such a person
may have commitied a crime or civil wrong may not be introduced thereunder.
Neither the text of K.S.A. 60-455 nor the policies underlying it support restricting
admission of prior crimes to those of the criminal defendant. Exclusion of
evidence of third party crimes is justified in many cases for the distinct reason that
the risk such evidence will mislead the jury or confuse the issues substantially
outweighs its limited probative value, as where defendant offers evidence of other
crimes to show a third party had a motive to kill the victim but offers no other
evidence linking the third party to the crime. However, where there is conflicting
evidence whether defendant or a third party killed the victim, evidence that the
third party had killed others in the same distinctive way would be highly
probative on the issue of identity. Bryant and related cases are criticized in
Dennis Prater and Tammy M. Somogye, Some Other Dude Did It (But Will You
Be Allowed to Prove It?), 65 1. KaN. B.A. 28, 35 (May 1998). Authority under
the Federal Rules of Evidence counterpart to K.S.A. 60-455 adrits third party
crimes evidence in these circumstances. See 2 JACK B. WEINSTEIN & MARGARET
A. BERGER, WEINSTEIN'S EVIDENCE Y404 [15], p. 404-94 (1995) [“A. defendant
in order to prove mistaken identity may show that other crimes similar in detail
have been committed at or about the same time by some person other than
himself” citing United States v. O’Connor, 580 F.2d 38, 41 (2d Cir. 1978), and
Holt v. United States, 342 F.2d 163, 166 (5™ Cir. 1965)].

The Committee believes it is unlikely that the rule stated in Bryant survivesthe
decision in State v. Marsh, 278 Kan. 520, 529-532, 102 P.3d 445 (2004), reversed
on other grounds sub. nom Kansas v. Marsh, 548 U_S. 163, 126 S, Ct. 2516, 165
L.Ed.2d 429 (2006). Marsh recognized that the “probative values” of direct and
cireumstantial evidence are intrinsically similar and disapproved decisions
suggesting that when the prosecution relies upon direct evidence, such as
eyewitness identification, circumstantial evidence offered by defendant that the
crime may have been committed by a third party is inadmissible. The court
limited the application of this so-called “third-party evidence rule” by tracing its
origins to State v. Neff, 169 Kan. 116, Syl 97, 218 P.2d 248, cert. denied, 340
U.S. 866, 71 S.Ct. 90, 95 L.Ed. 632 (1950), which stated the rule as follows:
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“Where the State relies on direct rather than on circumstantial evidence for
conviction, evidence offered by defendant to indicate a possible motive of
someone other than defendant to commit the crime is incompetent absent some
other evidence 10 connect the third party with the crime.” Evidence of the third
party”s motive alone would confuse the jury and permititto indulge in speculation
on collateral matters. Henceforth, “circumstantial evidence connecting a third
party to a crime will not be excluded merely because the State relies upon direct
evidence of the defendant’s guilt.” There is no bright line rule and admissibility
is dependent upon the totality of circumstances. See afse State v. Evans, 275 Kan.
95, 105, 63 P. 3d 220 (2003), which held that even when the State offers direct
evidence from an eyewitness, “Circumstantial evidence that would be admissible
and support a conviction if introduced by the State cannot be excluded by a court
when offered by the defendant to prove his or her defense that another killed the
victim.” While neither Marsh nor Evans involved evidence of third party crimes,
their reasoning applies to such cases. See also Holmes v. South Carolina, 547
U.S. 319, 126 5.Ct. 1727, 164 L.Ed.2d 503 (2006).

Evidence of prior criminal convictions of a witness against a criminal
defendant is subject to the restrictions found in K.S_A. 60-421. The credibility of
a witness can only be impeached by ctimes involving dishonesty or false
statement.

(9) Rebuttal of Entrapment Defense, If the defendant introduces evidence to

. establish the defense of entrapment (K.S.A. 21-3210), the State may introduce
relevant evidence of the defendant's prior disposition to commit such erimes.
State v. Amodei, 222 Kan. 140, 142-143, 563 P.2d 440 (1977), State v.
Reichenberger, 209 Kan. 210, 495 P.2d 919 (1972). See also Note, Criminal
Law: Kansas' Statutory Entrapment Defense in Narcotic Sales Cases. 12

" Washbum L. J. 231 (1973); Note, The Entrapment Defense in Kansas:
Subjectivity Versus dn Objective Standard, 12 Washbum L. J. 64 (1972).

(10} Rebustal of Specific Statement. The State may introduce evidence of
other crimes to specifically rebut the incorrect testimony of a witness lending to
establish a defense. State v. Thompkins, 263 Kan. 602, 621-25, 952 P.2d 1332
(1998); State v. Burnert, 221 Kan. 40, 42-43, 558 P.2d 1087 (1976); State v.
Faullmer, 220Kan. at 158-159. The use and extent of rebuttal evidence rests in
the sound discretion of the trial court. State v. 77 hompkins, 263 Kan. at 623,

V. CONCLUSIONS AND RECOMMENDATIONS

The trial court should use great caution in admitting evidence of other crimes,
There will be a great temptation by prosecutors to introduce prior-crimes evidence
to secure convictions. The trial court must be aware of the high degree of prejudice
inherent in any evidence of other crimes. This prejudice must be weighed against the
probative value of the evidence. Where the evidence is offered pursuant to K.S.A.
60-455, the other parts of the three-part test must be applied. In addition, other-
crimes evidence should not be admitted where the other evidence of guilt is
overwhelming and the prior-crimes evidence would serve only as an overkill
mechanism.
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52.07 MORE THAN ONE DEFENDANT - LIMITED
ADMISSIBILITY OF EVIDENCE

You should give separate consideration to each
defendant. Each is entitled to have (his)(her) case decided
on the evidence and the law which is applicable to
(him)(her).

Any evidence which was limited to (_name specific
defendant ) should not be considered by you as to any
other defendant.

Notes on Use

This instruction should be given only when there is more than one defendant.
See K.S.A. 22-3204, Joinder of defendants; separate {rials.

Comment
In State v. Cameron & Bentley, 216 Kan. 644, 533 P.2d 1255 (1975), this

instruction was approved as appropriate to give in a case of multiple defendants
charged in the same information.
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52.08 AFFIRMATIVE DEFENSES - BURDEN OF PROOR

The defendant raises {_describe the defense claimed ) as
a defense. Evidence in support of this defense should be
considered by you in determining whether the State has
met its burden of proving that the defendant is guilty, The
State's burden of proof does not shift to the defendant.

Notes on Use

This instruction should be given in connection with the instruction defining the
applicable defense. Seeeg.,

54.03 Ignorance or Mistake of Fact

54.04  Ignorance or Mistake of Law - Reasonable Belief

54.11  Intoxication - Involuntary

54.13  Compulsion

54.14  Entrapment

54,17  Use of Force in Defense of a Person

54.18  Use of Force in Defense of a Dwelling

54.19  Use of Force in Defense of Property Other Than a Dwelling

55.04  Conspiracy - Withdrawal as a Defense

35.10  Criminal Solicitation - Defense

56.34  Defense to Disclosing Information Obtained in Preparing Tax Retumns

536.38  Affirmative Defense to Mistreatment of a Dependent Adult

57.01-A Rape—Defense of Marriage

57.05-B Affirmative Defense to Indecent Liberties With a Child

57.06-A Affirmative Defense to Aggravated Indecent Liberties With a Child

57.07-A  Affimative Defense to Criminal Sodomy '

57.08-C Affirmative Defense to Aggravated Criminal Sodomy

58.02  Affirmative Defense to Bigamy

58.10-A  Affirmative Defense to Endangering a Child

58.12-C Fumnishing Alcoholic Liguor to a Minor - Defense

58.12-> Furnishing Cereal Malt Beverage to a Minor - Defense

59.07  Worthless Check - Defenses

59.33-B Criminal Hunting—Defense

59.59  Piracy of Recordings - Defenses

59.64-A  Computer Crime - Defense

61.04  Compensation for Past Official Acts - Defense

62.02  Eavesdropping - Defense of Public Utility Employee

62.07  Criminal Defamation - Truth as a Defense

62,12  Unlawful Smoking - Defense of Smoking in Designated Smoking

Area
64.02-B Criminal Discharge of a Firearm - Affirmative Defense

(2008 Supp.) 69



PaTTERN INsTRUCTIONS FOR KaANSAs 3d

64.04  Criminal Use of Weapons—Affirmative Defense

64.07-C  Criminal Possession of a Firearm by a Juvenile - Affirmative
Defenses

64.11-B Criminal Possession of Explosives - Defense

65.05  Promoting Obscenity - Affirmative Defenses

65.05-A Promoting Obscenity to a Minor - Affinmative Defenses

65.10-A Dealing in Gambling Devices - Defense

65.12-A Possession of a Gambling Device - Defense

65.16  Cruelty to Animals - Defense

Comment

State v. Wilson, 240 Kan. 607, 610, 731 P.2d 306 (1987), held it was error to
delete from this instruction the sentence, "The State’s burden of proof does not shift
to the defendant.”

In State v. Crabtree, 248 Kan. 33, 40, 805 P.2d 1 (1991}, the Court reaffirmed
that "P.LK. Crim. {3d} 52.08 should be given whenever an affirmative defense is
asserted in a criminal case." However, the Court went on to hold that if other
instructions such as P.1K. 52.02 are given and these instructions make it clear that
the burden of proof is on the State, then the failure to give 52.08 is not clearly
erroneous.

Under the Kansas Securities Act, the defendant in a securities violation
prosecution has the burden of producing evidence to support the affirmative
defenses set forth in K.8.A. 17-1262. However, the provisions of K.5.A. 17-1272
do not unconstiutionally shift the burden of proof to the defendant to disprove
intent, Statev. Kershner, 15 Kan. App. 2d 17, 19, 801 P.2d 68 (1990) and State v.
Ribadeneira, 15 Kan. App. 2d 734, 817 P.2d 1105 (1991).

Alibi is not an affirmative defense. State v. Holloman, 17 Kan. App. 2d 279, 837
P.2d 826 (1992).

“{A] true affirmative defense does not serve to disprove an essential element of
the crime, but merely consists of facts which might exonerate a defendant.” State
v. Kershner, 15 Kan. App. 2d at 19,

Killing another in the heat of passion or upon a sudden quarrel is not an
affirmative defense, and the trial court was not required to give PIK 3d 52.08. State
v. Saenz, 271 Kan. 339, 353, 22 P.3d 151 (2001).

A defendant is entitled to an instruction on a theory of defense only when there
is evidence, viewed in the light most favorable to the defendant, sufficient to justify
a finding in accordance with defendant’s theory. State v. Anderson, 287 Kan. 325,
334, 197 P.3d 409 (2008).
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hefore the interview began caused them to focus their questions upon defendant and
this focus was confirmed by the lack of questions on other matters; the presence of the
victim’s mother, from whom gonorrhea could have been transmitted, suggested the
interviewers were not considering other sources; the actions of the interviewers after
the interview suggested their focus was upon prosecution. The focus upon defendant
is not conclusive but it is an important factor. The opinion does not definitively
resolve whether the interview would have been deemed testimonial if the police
officer had not been present but the cowrt does observe that “While...the main
interviewer was an SRS employee, she could be considered an agent of law
enforcement.”

State v. Miller, 42 Kan. App. 2d 12, 208 P.3d 774 (2009), held that a child victim’s
statements made at a hospital to a Sexual Assault Nurse Examiner were testimonial
and therefore inadmissible because of the confrontation clause, even though the trial
court found the statement fit the hearsay exception in K.8.A. 60-460{dd). However,
admission of the nurse’s testimony was harmless emror because similar statements the
child made to her mother and grandmother were admissible under subsection (dd) and
were not testimonial. ‘

Giles v. California, 554 U.8. __ |, 171 L. Ed. 2d 488, 128 S.Ct. 2678 (2008),
acknowledges that the doctrine of forfeiture by wrongdoing may apply to admit
testimonial hearsay in domestic violence cases when defendant procures or coerces
the victim’s silence. Under Giles, it is not sufficient to invoke the doctrine of
forfeiture regarding testimonial hearsay for the trial court to find by a prepondeérance
of the evidence that defendant committed the murder for which defendant is on trial,
thereby causing the declarant to be unavailable to testify, if the murder was not
comimitted to prevent the witness from testifying. However, the court observed:

“acts of domestic violence often are intended to dissuade a victim from
resorting to outside help, and include conduct designed to prevent
testimony to police officers or cooperation in criminal proceedings.
‘Where such an abusive relationship culminates in murder, the evidence
may support a finding that the crime expressed the intent to isolate the
victim and to stop her from reporting abuse to the authorities or .
cooperating with a criminal prosecution—rendering her prior statements
admissible under the forfeiture doctrine. Earlier abuse, or threats of
abuse, intended to dissuade the victim from resorting to outside help
would be highly relevant to this inguiry as would evidence of ongoing
criminal proceedings at which the victim would have been expected to
testify.”

The rule in Giles will not limit the admission of non-testimonial statements in
domestic violence proceedings, such as “statements to friends and neighbors about
abuse and intimidation, and statements to physicians in the course of receiving
treatment.” The hearsay rule exclusively governs the admission of such statements.
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The court notes that a state would be free to admit non-testimonial hearsay by
applying a broader doctrine of forfeiture. However, State v. Henderson, supra,
rejected the argument that assaulting a child who 15 so young that defendant knows the
child will be incapable of testifying should trigger forfeiture. Defendant’s actions did
not result in the child’s unavailability.

The hearing to determine unavailability and reliability must be more than a simple
statement by counsel. See In re M.O., 13 Kan. App. 2d 381, 383, 770 P.2d 856
(1989). '

The 60-460(dd) hearsay exception can also be applied to hearings for the severance
of parental rights. See In re D.V.. 17 Kan. App. 2d 788, 790, 844 P.2d 752 (1993).
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CHAPTER 54.00

PRINCIPLES OF CRIMINAL LIABILITY

PIK
Number

Inference Of Intenst .. ...... ... ... ... ... .. ..., 54.01
General Criminai Intent .......................... 54.01-A
Statutory Presumption Of Intent To Deprive ......... 54.01-B
Criminal Intent - Ignorance Of Statute Or Age Of

Minor IsNot ADefense ...................... 54.02
Tgnorance Or Mistake Of Fact ..................... 54.03
Ignorance Or Mistake Of Law - Reasonable Belief .... 54.04
Responsibility For Crimes Of Another .............. 54.05
Responsibility For Crimes Of Another - Crime Not

Intended ........ ... . . ..., 54.06
Responsibility For Crime Of Another - Actor Not

Prosecuted .............. ... ... . ... 54.07
Corporations - Criminal Responsibility For Acts

OfAgents ... ...t 54.08
Individual Responsibility For Corporation Crime ... ... 54.09
Mental Disease Or Defect (For Crimes Committed

Prior to January 1,1996) ..................... 54.10
Mental Disease Or Defect (For Crimes

Committed January 1, 1996 or Thereafter) ........ 54.10
Mental Disease Or Defect - Commitment (For

Crimes Committed Prior to January 1, 1996) ...... 54.10-A

Mental Disease Or Defect—Commitment (For
Crimes Committed January 1, 1996 Or Thereafier) . 354.10-A

Intoxication - Involuntary _....................... 54,11
Voluntary Intoxication - General Intent Crime ......... 54.12
Voluntary Intoxication - Specific Intent Crime ......... 54.12-A
Voluntary Intoxication-Particular State Of Mind . ....... 54.12-A-1
Diminished Mental Capac1ty ....................... 54.12-B
Compulsion ............cc.cveiiinno.... e 54.13
Entrapment . ... ... ... i 54.14
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Procuring Agent . ... ... . ... iiiaiiiaa 54.14-A
Condonation . . .....vivuiine e 54.15
ReSHIHHON .\ vev e 54.16
Use Of Force In Defense Of APerson . ............... 54.17
NoDutytoRetreat ..........cooviiilinnrereaaenanen. 54.17-A
Use Of Force In Defense Of A Dwelling Or Occupied

Vehicle ... e 54.18
Use of Force In Defense Of Property Other Than A

Dwelling Or Occupied Vehicle .................. 54.19
Forcible Felon Not Entitled To Use Force . ............ 54.20
Provocation Of First Force As Excuse For Retaliation ... 54.21
Initial Aggressor’s Use Of Force ......... ... .. ... 54.22
Law Enforcement Officer Or Private Person Summoned

To Assist - Use Of Force In Making Arrest . ....... 54.23
Private Person’s Use Of Force In Making Arrest -

Not Summoned By Law Enforcement Officer ........ 54.24

Use Of Force In Resisting Arrest . ................... 54.25
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54.01 INFERENCE OF INTENT

Ordinarily, a person intends all of the usual consequences
of (his)(her) voluntary acts. This inference may be
considered by you along with all the other evidence in the
case. Youmay acceptor rejectit in determining whether the
State has met its burden to prove the required criminal
intent of the defendant. This burden never shifts to the
defendant.

Notes ont Use

For authority, see State v. Acheson, 3 Kan. App. 2d 705, 601 P.2d 375 (1979).

This instruction must not be confused with PIK 3d 54.01-A, General Criminal
Intent. The above instruction is a rule of evidence and does not deal with the required
clement of criminal intent necessary for conviction in those cases where criminal
intent is a necessary element of the offense. State v. Clingerman, 213 Kan. 525,516
P.2d 1022 (1973).

The instruction should not be given when no intent is required for the crime; that
is, where the doing of the act prohibited is itself sufficient to constitute the crime, as
provided by K.8.A_21-3204. In that situation, the recitals in the elements instruction
provide all necessary information as o the offense and proof needed.

Comment

In Sandstrom v. Montana, 442 U.S. 510, 61 L.Ed. 2d 39, 99 5.Ct. 2450 (1979), the
Court held that from an instruction like the first sentence of prior PIK 54.01, standing
alone, a jury could infer that it was incumbent upon the defendant to prove his lack
of intent by some quantum of proof.

Sandstrom was not inconsistent with earlier Kansas cases holding that PIK 54.01,
read as a whole, did not shift the burden to the defendant on the issue of intent. See
State v. Warbritton, 211 Kan. 506, 506 P.2d 1152 (1973); State v. Lassiey, 218 Kan.
758, 545 P.2d 383 (1976), wherein the Court held PIK 54.01 valid where the jury is
informed that the burden to prove criminal intent is on the prosecution beyond a
reasonable doubt and that the presumption does not dispense with this burden nor
nuilify the presumption of innocence; and Stare v. Woods, 222 Kan, 179, 563 P.2d
1061 (1977), reaffirming Lassley. Nevertheless, the present instruction is designed
to make it crystal clear that the "presumption” is only a permissive inference, leaving
the trier of fact free to consider or reject it.
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Instruction 54.01 is consistent with the principles of felony murder. Stafe v.
Yardley, 267 Kan. 37, 978 P.2d 886 (1999).

This instruction has been approved in State v. McDaniel & Owens, 228 Kan. 172,
180, 612 P.2d 1231 (1980); Staie v. Costa, 228 Kan. 308, 320, 613 P.2d 1359
(1980); State v. Robinson, Lioyd & Clark, 229 Kan. 301, 306, 624 P.2d 964 (198 1)
State v. Beebe, 244 Kan. 48, 58, 766 P.2d 158 (1988). X also has been thoroughly
discussed in State v. Mason, 238 Kan. 129, 708 P.2d 963 (1985); State v. Ransom,
239 Kan. 594, 605, 722 P.2d 540 (1986); State v. Stone, 253 Kan. 105, 853 P.2d 662
{1993); and in State v. Ellmaker, 289 Kan. 1132, 221 P.3d 1105 (2009) (considering
all instructions, this instruction did not mislead jury to believe prosecution did not
have to prove defendant premeditated killing and could meet its burden by proving
defendani premeditated stabbing).
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54.01-A GENERAL CRIMINAL INTENT

In order for the defendant to be guilty of the crime
charged, the State must prove that (his)(her) conduct was
imtentional. Intentional means wiliful and purposeful and
not accidental.

Imtent or lack of intent is {ov be determined or inferred
from all of the evidence in the case.

Netes on Use

For authority, see K.5.A. 21-3201(a) and (b). This instruction is not
recommended for general use. The PIK instruction defining the crime should cover
either specific or general criminal intent as an element of the crime. This instruction
should be used only where the crime requires only a general eriminal intent and the
state of mind of the defendant is a substantial issue in the case. See Stafe v
Clingerman, 213 Kan. 325, 516 P.2d 1022 (1973); State v. Plunkest, Jr., 261 Kan.
1024, 934 P.2d 113 (1997); State v. Isley, 262 Kan. 281, 293, 936 P.2d 275 (1997);
Stare v. _Mitchell, 262 Kan. 434, 442-44, 939 P.2d 879 (1997); State v. Yardley, 267
Kan. 37, 978 P.2d 886 (1999); State v. Elimaker, 289 Kan. 1132, 221 P.3d 1105
(2009).

The above instruction should not be given where intentional conduct is not a
necessary element of the offense, as set out in K.S_A. 21-3201(c), reckless conduct;
21-3204, absolute liability for misdemeanor or traffic infraction; and 21-3405,
vehicular homicide.

This instruction must not be confused with PIK 3d 54.01, Inference of Intent,
which is a rule of evidence and does not purport to charge the jury to find eriminal
intent necessary for conviction.

Comment

As to those offenses of guilt without criminal intent, in Stafe v. Merrifield, 180
Kan. 267, 303 P.2d 155 (1956), it is said: "The doing of an inhibited [sic] act
constitutes the crime, and the moral turpitude or purity of motive by which it is
prompted, and Jmowledge or ignorance of ifs criminal character, are immaierial
circumstances on the question of guilt." See also State v. Cruirt, 200 Kan. 372, 436
P.2d 870 (1968), in which the Court said: "And where an act is made a crime by
statute, without any express reference to intent, this court has held that it is not
necessary to allege such intent, or any intent, but simply to allege the commission of
the act in the language of the statute, and the intent will be presumed.”

Failure to give the instruction on request of the defendant is not error where the
substance of the requested instruction is present in other instructions given by the
disirict court. See State v. Cheeks, 253 Kan. 93, 853 P.2d 655 (1993).
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54.01-B STATUTORY PRESUMPTION OF INTENT TO
DEPRIVE

You may presume that a person intended to
permanenily deprive the (owner) (Jessor) of the possession,
use or benefit of the property, when:

(a) That person gave false identification or a fictitious
name, address or place of employment at the time of
obtaining control over property;

OR

(b) That person

(i) (leased) (rented) personal property;

(ii). failed to return the personal property within 10
days after the date required by the (lease)
(rental agreement); and

(iiify received written notice to return the property
within seven days after receipt of the notice and
did not do so;

OR
(¢) That person destroyed, broke or opened a lock,
chain, key switch, enclosure, or other device used to
secure the property in order to contain control over
the property;
OR
(d) That person destroyed or substantially damaged or
altered the property so as to make the property
unusable or unrecognizable in order to obtain
control over the property;
OR
(e) That person failed to return the book(s) or other
material borrowed from a library within 30 days
after receiving a written notice from the library
requesting its return.
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Kan. 172,612 P.2d 1231 (1980). See also Stafe v. Sterling, 235 Kan. 526, 680 P.2d
301 (1984). '

Where the evidence permits the jury to find defendant guilty either as an active
principal in commission of the crime or as an aider and abettor, it is not error to give
this instruction. State v. Gleason, 277 Kan. 624, 88 P.3d 218, 227 (2004);, State v.
Percival, 32 Kan. App. 2d 82, 95, 79 P.3d 211 (2003) (while prosecution offered
evidence defendant participated in robbery, jury could have found from defendant’s
evidence that defendant drove companion to site, waited in car and assisted in
getaway).

Regardless of whether the State included an aiding and abetting theory in the
charging document, an instruction on aiding and abetting is appropriate if, from the
totality of the evidence, the jury could reasonably conclude that the defendant aided
and abetted another in the commission of the crime. Stafe v. Pennington, 254 Kan.
757, 869 P.2d 624 (1994). See also State v. Francis, 282 Kan. 120, 145 P.3d 48
{2006) (instruction appropriaie despite prosecutor’s opening statement that evidence
would show defendant fired fatal shots when evidence at {rial failed to establish which
shots were fatal ones); Siate v. Holt, 285 Kan. 760, 175 P.3d 239 (2008) (while
prosecution’s theory was that defendant was shooter, defendant’s evidence was that
third person was shooter and jury could find defendant aided third person).

When a charge of felony murder is based upon the defendant aiding and abetting
the commission of an underlying felony that is inherently dangerous to human life,
PIK3d 54.05 is the appropriate instruction on aiding and abetting and PIK3d 54.06
is not necessary because the foreseeability requirement is established as a matter of
law, State v. Gleason, 277 Kan. 624, 88 P.3d 218, 228-230 (2004). Gleason
repudiates language in recent cases that death must be foreseecable from the
commission of the underlying inherently dangerous felony to support conviction of
felony murder. :

To convict a defendant of a specific-intent crime on an aiding and abetting theory,
defendant must be shown to have the same specific intent to commit the crime as the
principal. State v. Overstreet, 288 Kan, 1, 13, 200 P.3d 427 (2009). Oversireet held
it was error to give PIK 54.06 in addition to PIK 54.05 in a prosecution for attempted
premeditated first-degree murder. Under K.5.A. 21-3205(1), upon which PIK 54.05
is based, a person fo be guilty of aiding and abetting a premeditated first-degree
murder must be found, beyond a reasonable doubt, to have had the requisite
premeditation to murder the victim. The jury improperly could have understood PIK
54.06 to permit it to convict, without a finding that defendant possessed the specific
intent of premeditation, if it found defendant aided or abetted an aggravated assault
and that premeditated murder was areasonably foreseeable consequence of aggravated
assault. See also State v. Engelhardt, 280 Kan. 113, 119 P.3d 1148 (2005} (improper
to use PIK 3d 54.06 in prosecution for premeditated murder). In Engelhardt, if the
person defendant aided intended only to inflict serious bodily harm, i.e. aggravated
battery, defendant could have been held liable as an aider and abettor of felony
murder. However, if an instruction on felony murder had been given, it is well settled
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that PIK 3d 54.05 rather than 54.06 is the appropriate aiding and abetting instruction.
State v. Gleason, supra.

When this instruction is properly given, the fact that specific intent is required to
support conviction as an aider or abetter does not make it improper or confusing also
to instruct the jury that specific intent is not required to support conviction as a
principal. Statev. Mehling, 34 Kan.App.2d 122, 115 P.3d 771 (2005) (violations of
securities laws).

Failing to stop or repori a crime is not a basis for liability under an aider or abettor
theory. State v. Simmons, 282 Kan. 728, 148 P.3d 525 (2006). However, a parent’s
awareness of a child’s injuries and failure to do anything to discover their canse or
prevent their reoccurrence may be sufficient evidence to warrant an instruction on
aiding and abetting abuse of the child. State v. Smolin, 221 Kan. 149, 557 P.2d 1241
(1976). '
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54.06 RESPONSIBILITY FOR CRIMES OF ANOTHER -
CRIME NOT INTENDED

A person who intentionally (aids) (abets) (advises) (hires)
(counsels) (procures) another to commit a crime is also
responsible for any other crime committed in carrying out
or attempting to carry out the intended crime, if the other
crime was reasonably foreseeable.

Notes on Use
For authority, see K.S.A. 21-3205(2).
Comment

All participants in a crime are equally guilty, without regard to the extent of their
patticipation. State v. Turner, 193 Kan. 189, 195, 392 P.2d 863 (1964); State v.
Payton, 229 Kan. 106, 622 P.2d 651 (1981). The other crime must be reasonably
foreseeable. State v. Davis, 4 Kan. App. 2d 210, 604 P.2d 68 (1979). See Comment
to PIK 3d 54.05, Responsibility for Crimes of Another.

When a charge of felony murder is based upon the defendant aiding and abetting
the commission of an underlying felony that is inherently dangerous to human life,
PIK3d 54.05 is the appropriate instruction on aiding and abetting and PIK3d 54.06
is not necessary because the foreseeability requirement is established as a matter of
law. State v. Gleason, 277 Kan. 624, 88 P.3d 218, 228-230 (2004). Gleason
repudiates language in recent cases that death must be foreseeable from the
commission of the underlying inherently dangerous felony to support conviction of
felony murder. :

To convict a defendant of a specific-intent crime on an aiding and abetting theory,
defendant must be shown to have the same specific intent to commit the crime as the
principal. State v. Oversireet, 288 Kan. 1, 13, 200 P.3d 427 (2009). Overstreet held
it was error to give PIK 3d 54.06 in addition to PIK 54.05 in a prosecution for
attempted premeditated first-degree murder. Under K.S.A. 21-3205(1), upon which
PIK 3d 54.05 is based, a person to be guilty of aiding and abetting a premeditated
first~degree murder must be found, beyond a reasonable doubt, to have had the
requisite premeditation to murder the victim. The jury improperly could have
understood PIK 3d 54.06 to permit it to convict, without a finding that defendant
possessed the specific intent of premeditation, if it found defendant aided or abetted
an aggravated assault and that premeditated murder was a reasonably foresecable
consequence of aggravated assault. See also State v. Engelhard:, 280 Kan. 113, 119
P.3d 1148 (2003) (improper to use PIK. 3d 54.06 in prosecution for premeditated
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murder). In Engelhards, if the person defendant aided intended only to inflict serious
bodily harm, ie aggravaied battery, defendant could have been held lable as an
aider and abettor of felony murder. However, if an instruction on felony murder had
been given, it is well settled that PIK 3d 54.05 rather than 54.06 is the appropriate
aiding and abetting instruction. State v. Gleason, supra.

When evidence supported the conclusion that defendant was culpable s an aider
and abettor by commanding a companion fo “go ahead” and break down an
apartment door and to commit simple battery upon the occupant, it was foreseeable
that the altercation could escalate to an aggravated battery and thus that the crime of
aggravated burglary would be committed as a probable consequence of committing
the battery initially intended. State v. Stout, 37 Kan. App. 2d 510, 154 P.3d 1176
(2007).
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54.10 MENTALDISEASE ORDEFECT (For Crimes Committed
January 1, 1996 or Thereafter)

Evidence has been presented that the defendant was
afflicted by mental disease or defect at the time of the
alleged crime. Such evidence is to be considered only in
determining whether the defendant had the state of mind
required to commit the crime. You are instructed the
defendant is not eriminally responsible for (his)(her) acts if
because of mental disease or defect the defendantlacked the
{_set out the particular state of mind which is an element of

the erime or crimes charged ).

Notes on Use

For authority, see K.5.A. 22-322(. This statute was amended so that, effective
Janwary 1, 1996, the term "insanity" has been replaced by "mental disease or defect.”

This instruction should be given where the defense of mental disease or defect is
asserted and evidenee has been introduced in support of such claim. Where only
general criminal intent is required for the crime charged, the language "intent to
engage in the conduct” should be included in place of a particular state of mind in
the concluding parenthetical. PIK 3d 54.01-A, General Criminal Intent, should also
be given in such a case,

See K.S.A. 22-3219 for the requirement that defendant serve notice of intent to
assert defense of mental disease or defect.

Comment

State v. Hunter, 41 Kan. App. 2d 507, 203 P.3d 23 (2009), noted that PIK 3d
54.10 and 54.10-A "properly instructed the jury" on defendant’s defense of mental
disease or defect.

In State v. Hedges, 269 Kan. 895, 901, 8 P.3d 1259 (2000), and State v. Jorrick,
269 Kan. 72, 83, 4 P.3d 610 (2000), the court makes it clear that after January 1,
1996, both the traditional "insanity” defense and the "diminished mental capacity”
defense have been replaced by the "mental disease or defect” defense codified at
K.S.A. 22-3220.
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54.10-A MENTAL DISEASE OR DEFECT - COMMITMENT
(For Crimes Committed Prior to January 1, 1996)

A person found not guilty because of insanity is
committed to the State Security Hospital for safe-keeping
and treatment until discharged according to law.

Notes on Use

For authority, see K.S.A. 22-3428 prior to amendments made by L. 1995, Ch.
251, §28.
- This instruction must be given in any case where there is reliance on the defense
of insanity.

Comment

See State v. Hamilton, 216 Kan. 559, 534 P.2d 226 (1973).

This instruction was approved in Stafe v. Wright, 219 Kan. 808, 814, 549 P.2d
938 (1976).

In State v. Alexander, 240 Kan. 273, 287, 729 P.2d 1126 (1986), the Court
reasoned that people in general were aware of the meanings of verdicts of guilty and
not guilty. A verdict of not guilty by reason of insanity has no such commonly
understood meaning. Hence, the purpose of this instruction is not to force the jury
into considering disposition, but to educate them regarding the insanity defense.
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54.10-A MENTAL DISEASE OR DEFECT—COMMITMENT
{(For Crimes Comumitied January 1, 1996 or Thereafier)

If you find the defendant not guilty solely because the
defendant, at the time of the alleged crime, was suffering
from a mental disease or defect which rendered the
defendant incapable of possessing the reguired criminal
intent, then the defendant is committed to the State Security
Hospital for safe-keeping and treatment until discharged
according to law.

Notes on Use

For authority, see K.S.A. 22-34238.
This instruction must be given in any case where there is reliance on the defense
of mental disease or defect.

Comment
State v. Hunter, 41 Kan. App. 2d 507, 203 P.3d 23 (2009), noted that PIK 3d

54.10 and 54.10-A "properly instructed the jury" on defendant’s defense of mental
disease or defect.
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54.11 INTOXICATION - INVOLUNTARY

Intoxication involuntarily produced is a defense if it
renders the accused substantially incapable of knowing or
understanding the wrongfulness of (his)(her) conduct and
of conforming (his)(her) conduct to the requirements of
law.

Notes on Use

For authority, see K.8.A. 21-3208(1). If this instruction is given, PIK 3d 52.08,
Affirmative Defenses - Burden of Proof, should be given.

Comment
Before a defendant's intoxication may be said to be involuntary, he must show

something more than a strong urge or compulsion to drink. Stare v. Seely, 212 Kan.
193, 510 P.2d 115 (1973).

114 oom



PatTERN INSTRUCTIONS FOR KANSAS 3d

54.13 COMPULSION

Compulsion is a defense if the defendant acted under the
compulsion or threat of imminent infliction of death or
gi‘eat bedily harm, and (he)(she) reasonably believed that
death or great bodily harm would have been inflicted
upon (him)(her) or upon ‘Chis)(her) [(parent) (spouse)
(child) (brother) (sister)] had (he)(she) not acted as (he)(she)
did.

{Suck 2 defense is not available to one who willfally or
wantonly placed [himsel{][berself] in 2 situation in which it
was probable that [he][she] would have been subjected
to compulsion or threat.)

Notes on Use

For authority, see K.S.A. 21-3209. If this instruction is given, PIK 34 52.08,
Affirmative Defenses - Burden of Proof, should be given.

This instruction is not to be used in cases of murder or voluntary manslaughter.
K.5.A. 21-3209.

The second paragraph should be used only when there is some evidence indicating
that the defendant willfully or wantonly placed himself or herself in the situation
indicated.

State v, Anderson, 287 Kan. 325, 334, 197 P.3d 409 (2008), disapproved contrary
decisions and clarified that defendant is entitled to an instruction on a theory of
defense, including compulsion, only when there is evidence that, "viewed in the light
most favorable to the defendant, is sufficient to justify a rational factfinder finding
in accordance with defendant’s theory.” Defendant’s own testimony may alone be
sufficient evidence of the defense.

Comment

In State v. Hundley, 236 Kan. 461, 693 P.2d 475 (1985), the Court disapproved
PIK 2d 54.17, Use of Force in Defense of a Person, in the use of "immediate" in lieu
of the staiutory "mminent". The Court held it to be reversible error to use the word
“immediate" in the seff-defense insiruction in that it places undue emphasis on the
immediate action of the aggressor whereas the nature of the buildup of terror and fear
which had been going on over a period of time, particularly in battered spouse
instances, may be most relevant. The word "imminent" would describe this defense
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more accurately, as the definition implies "impending or near at hand, rather than
immediate." State v, Irons, 250 Kan. 302, 309, 827 P.2d 722 (1992), applied the
reasoning of Hurdley to the defense of compulsion.

In State v. Crawford, 253 Kan. 629, 861 P.2d 791 (1993}, the Supreme Court held
that the district court did not err by adding the following language to the
instruction: "A threat of future injury is not enough, particularly after danger from
the threat has passed.”

In State v. Hunter, 241 Xan, 629, 642, 740 P.2d 559 {1987), the Court considered
the statutory prohibition on use of the compulsion defense to charges of murder and
manslaughier. The Court held that compulsion may be used as a defense to felony
murder when compulsion is a defense to the underlying felony.

A person charged with escape from lawful custody may not claim the defense of
compulsion unless the following conditions exist: (1) The prisoner is faced with a
threat of imminent infliction of death or great bodity hanm; (2) there is no time for
complaint to the authorities or there exists a history of futile complaints which makes
any result from such complaints illusory; (3} there is not time or opportunity to resort
to the courts; (4) there is no evidence of force or violence used towards prison
personnel or other "innocent" persons in the escape; and (5) the prisoner immediately
reports to the proper authoritics when he or she has attained a position of safety from
the imminent threat. Stafe v. Irons, 250 Kan. 302, 827 P.2d 722 (1992). State .
Harvey, 41 Kan. App. 2d 104, 202 P.3d 21 (2009), concluded that an instruction
based upon the Jrons case should be denied only when the evidence, viewed in the
light most favorable to defendant, "could not provide a substantial basis of fact to
reasonably conclude all five required elements were satisfied.”

The defense of compulsion is applicable to absolute liability traffic offenses. State
v. Riedl, 15 Kan. App. 2d 326, 329, 807 P.2d 697 (1991).

The defense of compulsion requires coercion or duress to be present, imminent,
impending, and continuous. It may pot be invoked when the defendant had a
reasonable opportunity to escape or avoid the criminal act without undue exposure
to death or serious bodily harm. State v. Matson, 260 Kan. 366, 385, 921 P.2d 790
(1996); State v. Jackson, 280 Kan. 16, 118 P.3d 1238 (2005); State v. Baker, 287
Kan. 345, 197 P.3d 421 (2008) (because the defendant was away from the
threatening party for ten minutes, no compulsion instruction was required; no
rational factfinder could conclude that reason for defendant’s failure to escape from
compulsion was because of lack of reasonable opportunity te do so).
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The instruction is not required if the force used by defendant in the claimed self-
defense is excessive as a matter of law. Stare v. Marks, 226 Kan. 704, 712-13, 602
P.2d 1344 (1979); State v. Gayden, 259 Kan. 69, 910 P.2d 826 (1996). If this
instruction is given, PIK 3d 52.08, Affirmative Defenses - Burden of Proof should
be given.

To qualify for an instruction on self-defense, there must be some evidence
presented at trial that the defendant reasonably believed force was necessary to defend
himself. State v. Sims, 265 Kan. 166, 169, 960 P.2d 1271 (1998).

In certain cases defendant may claim the use of force was justified boih as self-
defense and as the defense of another person. The first paragraph of this instruction
may be modified by inserting “and” between “self-defense” and “the defense of
another person.” However, the second paragraph must be modified by inserting the
word “or” between “(himself)(herself)” and “(another)” to make it clear that the jury
may find justification as seli-defense alone or as the defense of another person alone
and need not find both justifications. State v. Scorf, 271 Kan. 103, 115, 21 P.3d 516
(2001).

State v. Kirkpatrick, 286 Kan. 329, 184 P.3d 247 (2008), held that it was improper
to give a self-defense instruction in a prosecution for felony murder because the
underlying felony alleged by the prosecution was the forcible felony of criminal
discharge of a weapon at an occupied building. K.8.A. 21-3214(1) does not permit
use of force in self-defense by a forcible felon., See PIK 3d 54.20. The dissent in
Kirkpatrick argned that whether defendant committed a forcible felony was a question
for the jury to decide and that it thus was proper to give the self-defense instruction.
The majority limits its holding “to the facts of this case,” in which “at all times during
the events,” defendant “and his friends were the aggressors.”

Comment

In State v. Hundley, 236 Kan. 461, 693 P.2d 475 (1985), the Court disapproved
PIK 2d 54.17 in the use of "immediate” in lieu of the statutory "imminent.” The Court
held it to be reversible error to use the word "immediate” in the sel-defense
instruction in that it places undue emphasis on the immediate action of the aggressor
whereas the nature of the buildup of terror and fear which had been going on over a
period of time, particularly in battered spouse instances, may be most relevant. The
word "imminent" would describe this defense more accurately, as the definition
implies "impending or near at hand, rather than immediate.” See also State v. Hodges,
239 Kan. 63, 716 P.2d 563 (1986).

There must be an imminently dangerous situation “near at hand” before a defense-
of-another instruction should be given. State v. Hernandez, 253 Kan. 705, 861 P.2d
814 (1993) (victim’s sister was inside place of employment when defendant talked
with victim outside); see also State v. Whire, 284 Kan. 333, 161 P.3d 208 (2007).
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The existence of the battered woman syndroms in and of itself does not operate as
a defense to murder. In order to instruct a jury on self-defense, there must be some
showing of an imminent threat or a confrontational circumstance involving an overt
act by an aggressor. State v. Stewart, 243 Kan. 639, 763 P.2d 572 (1988).

PIK 2d 54.17 properly instructs the jury on both the subjective and objective
standards by which to gauge the justification of use of force. State v. Wiggins, 248
Kan. 526, 308 P.2d 1383 (1991).

The defense of self-defense requires both a subjective and a reasonable belief that
use of force was necessary. In contrast, voluntary manslaughter is an intentional
killing upon an unreasonable beliefthat self-defense is necessary. K.S.A. 21-3403(b);
State v. Holmes, 278 Kan. 603, 102 P.3d 406 (2004). The voluntary manstaughter
analysis is identical to the first, subjective prong required to justify a self-defense
instruction. Even though the court gives an instruction on voluntary manslaughter,
it may refuse a self-defense instruction if the evidence does not support a finding of
the second, objective prong, that a reasonable person would have perceived the need
for the use of force in self-defense. State v. Gonzalez, 282 Kan. 73, 106-113, 145
P.3d 18 (2006). Gonzalez cited with approval Tyler v. Nelson, 163 F.3d 1222 (10
Cir. 1999), which concluded that fulfilling the objective prong requires more than
defendant’s stated belief and requires evaluation of the evidence in light of the totality
of the circumstances.

Because premeditation requires reason and imperfect self-defense requires the
absence of reason, it is not error to instruct the jury to consider first-degree
premeditated murder before considering imperfect self-defense. State v. Lawrence,
28] Kan. 1081, 135 P.3d 1211-(2006).

This instruction is appropriate only when defendant uses actual physical force.
State v. Hendrix, 289 Kan. 859, 218 P.3d 40 (2009). When defendant merely
threatens to use physical force, self-defense is not a defense to a charge of criminal
threat or assault. Id. The court in Hendrix acknowledged the oddity that K.S.A. 21-
3213 includes "the threat ... of force" within self-defense of property other than a
dwelling but K.S.A. 21-3211 does not include the threat of force within seli-defense
of a person.
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The language in brackets should be given when there is evidence that defendant
used deadly force. When there is undisputed evidence defendant used deadly force,
the language in brackets should be used in liev of the language in the second
paragraph.

It may be helpful in some cases to insert the names of defendant and the other
persons in place of the terms “defendant,” “another person,” and “someone else.”

Comment

See State v. Countryman, 57 Kan. 815, 827, 48 Pac. 137 (1897); State v. Farley,
225Kan. 127, 133-34, 587 P.2d 337 (1978). See also Comment to PIK 3d 54.17, Use
of Force in Defense of a Person, and cases cited.

This instruction is appropriate only when defendant uses actual physical force.
State v. Hendrix, 289 Kan. 859, 218 P.3d 40 (2009). When defendant merely
threatens to use physical force, self-defense is not a defense to a charge of eriminal
threat or assault. Jd. The court in Hendrix acknowledged the oddity that K.S.A. 21~
3213 includes “the threat ... of force” within self-defense of property other than a
dwelling bui K.S.A. 21-3211 does not include the threat of force within self-defense
of a person.
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54,19 USE OF FORCE IN DEFENSE OF PROPERTY OTHER
THAN A DWELLING OR OCCUPIED VEHICLE

The defendant claims (his)(her) conduct was permitted as
a lawful defense of (his)(her) property.

A person lawfully in possession of property, other than a
dwelling or occupied vehicle, is permitted to (threaten to use)
(use) such force to stop am unlawful interference with
(his)(her) property as would appear mnecessary to a
reasonable person under the circumstances then existing.

Notes on Use

For authority, see K.S.A. 21-3213. " If this instruction is given, PIK 3d 52.08,
Affirmative Defenses - Burden of Proof, should be given.
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The trial court has a duty to instruct on lesser included offenses established by the
evidence, even though the instructions have not been requested. Such an instruction
must be given even though the evidence is weak and inconclusive and consists solely
of the testimony of the defendant. The duty to so instruct exists only where the
defendant might reasonably be convicted of the lesser offense. State v. Dixon, 252
Kan. 39, 843 P.2d 182 (1992). K.S.A. 22-3414(3) codifies the duty of the court to
instruct on lesser included offenses; however, no party may assign as emor the giving
or failure to give an instruction, including a lesser included offense instruction, unless
the party objects thereto or unless the instruction or failure to give an instruction is
clearly erroneous.

For purposes of K.8.A. 21-3107(2), the offenses of aitempted second-degree
murder and attempted voluntary manslaughter are included crimes of a lesser degree
of attempted first-degree murder. Staie v. Dixon, 252 Kan. 39, 843 P.2d 182 (1992).

In order to convict a defendant of an attempt to commit a crime, the State must
show the commissien of an overt act plus the actual intent t0 commit that particular
crime. See State v. Garner, 237 Kan. 227, 699 P.2d 468 (1985). One cannot intend-
to commit an accidental, negligent, or reckless homicide. State v. Robinson, 256 Kan.
133, 883 P.2d 764 (1994). Following the premise that one cannot intend to commit
an unintentional act, Kansas does not recognize an atiempt to commit involuntary
manslaughter. Statev. Collins, 257 Kan. 408, 893 P.2d 217 (1995). For a discussion
of whether Kansas recognizes an attempted assault or atternpted agpravated assault,
see Spencer v. State, 264 Kan. 4, 954 P.2d 1088 (1998).

The general principles for determining whether charges are muitiplicitous or
duplicitous with attempted crimes have been discussed in several cases. In State v,
Mason, 250 Kan. 393, 827 P.2d 748 (1992), a charge of aggravated sexual battery was

-held not to be multiplicitous with charges of attempted aggravated sodomy or
attempted rape. However, aggravated battery has been held to be multiplicitous with
a charge of attempted murder. State v, Perry, 266 Kan. 224, 968 P.2d 674 (1998);
State v. Cathey, 241 Kan. 715, 741 P.2d 738 (1987); State v. Turbeville, 235 Kan. -
993, 686 P.2d 138 (1984); and State v. Garnes, 229 Kan. 368, 372,373, 624 P.2d 448
(1981). In State v. Cory, supra, the Court held that possession of burglary tools is
separate and distinct from the commission of an overt act in perpetration of a burglary.
They are not duplicitous, and separate convictions for both offenses arising from the
same conduct are proper. Burglary with the intent to commit rape is not duplicitous
with the crime of an attempt to commit rape. State v. Lora, 213 Kan. 184, 515 P.2d
1086 (1973).

The crime of aggravated batiery was held not io be a lesser included offense of
attempted murder in State v. Gaither, 283 Kan. 671, 156 P.3d 602 (2007).

Attempted indecent liberties is not a lesser included offense of attempted rape
where there is no issue raised by defendant that victim consented to act. State v.
Cahill, 252 Kan. 309, 845 P.2d 624 (1993).
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In State v. Schoonaver, 281 Kan. 453, 133 P.3d 48 (2006), the Supreme Court
found that all tests for multiplicity except the same elements test would no longer be
recognized in Kansas. The Court found that the same elements test reflects the
legislative intent as set forth in K.5.A. 21-3007, and held, “[T]he test to determine
whether charges in a complaint or information under different stafutes are
multiplicitous is whether each offense requires proof of an element not nccessary to
prove the other offense; if so, the charges stemming from a single act are not
multiplicitous. We further hold that this same-elements test will determine whether
there is a violation of Sec. 10 of the Kansas Constitution Bill of Rights when a
defendant is charged with violations of multiple statutes arising from the same course
of conduct.”

Attempted crimes under K.S.A. 21-3301 and the crime of conspiracy under K.5.A.
21-3302 when read together do not include a crime of attempted conspiracy. See
State v. Sexton, 232 Kan. 539, 657 P.2d 43 (1983).

In State v. Martens, 273 Kan. 179, 42 P.3d 142, modified 274 Kan. 439, 54 P.34
960 (2002}, the Supreme Court reversed a conviction under K.5.A. 65-4159 because
the district court seemingly convicted the defendant of both attempted manufacture
and actual manufacture of methamphetamine. Although K.S.A. 65-4159 deals with
the semtence for both the manufacture and attempted manufacture of
methamphetamine, the Court held that convicting the defendant of both is a violation
of K.S.A. 21-3107(2). Tn State v. Peterson, 273 Kan. 217, 42 P.3d 137 (2002}, the
Court held that attempting to manufacture methamphetamine is a lesser included
offense of the crime of manufacturing methamphetamine, and held that the failure to
give a separate instruction on attempt to manufacture methamphetamine was
reversible error.

Attempted voluntary manslanghter is a crime in Kansas. Ifa defendant has formed
the necessary intent to commit the crime of voluntary manslaughter, it is not logically
impossible for him or her to attempt but fail after engaging in an overt action toward
the accomplishment of an intentional crime. Stafe v. Gutierrez, 285 Kan. 332, 344,
172 P.3d 18 (2007).

In State v. Horn, 288 Kan. 690, 206 P.3d 526 (2009), the defendant was convicted
of an attempt to commit aggravated sodomy in violation of K.S.A. 21-330 1{a)and 21-
3506(a)(1), anondrug, severity level 1 felony. The district court, however, senfenced
the defendant to the more severe sanctions set forth in K.S.A. 21-4643, Jessica’s Law.
Under Jessica’s Law, attempted aggravated sodomy is subject fo a sentence of life
with a hard 25. The Supreme Court held that when the legislature allows “ . . . the
existence of conflicting statutory provisions prescribing different sentences to be
imposed for a single criminal offense, the rule of lenity requires that any reasonable
doubt as to which sentence applies must be resolved in the defendant’s favor.” The
matter was remanded with directions to sentence the defendant pursuant to the Kansas
Sentencing Guidelines Act, which was the lesser sentence.
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(e) That was a law enforeement officer;
[Law enforcement officer means any person who by
virtue of such person's office or public employment
is vested by law with a duty to maintain public
order or to make arrests for crimes, whether that
duty extends to all crimes or is limited to specific
crimes, or any officer of the Kansas Department of
Corrections.]

OR

() That the kiltings of and (other victim|s])
(were part of the same act or transaction) (were
part of two or more acts or transactions connected
together or constituting parts of a common scheme
or course of conduct);

OR

(g) That was a child under the age of 14
years and such killing was done in the commission
of (kidunapping} (aggravated kidnapping) when
such (kidnapping) (aggravated kidnapping) was
done with intent to commit a sex offense upon or
with or with intent that

commit or submit to a sex

offense;

[Sex offense means rape, aggravated indecent
liberties with a child, aggravated criminal sodomy,
prostitution, promoting prostitution, or sexual
exploitation of a child.] .

4. That this act occurred on or about the day of
s ,in County, Kansas.

Notes on Use

For authority, see K.5.A. 21-3439. Capital murder is an off-grid person felony
subject to a possible sentence of death. For first-degtee murder, see PIK 34 56.01,
Murder in the First Degree. For felony murder, see PIK 3d 56.02, Murder in the First
Degree—Felony Murder.

Instructions on definitions of terms should be given as defined in PIK 3d 56.04,
Homicide Definitions.
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When defendant is charged with a capital murder done in the commission of or
subsequent to another offense, the elements of the other offense should be set out in
a separate instruction.

In the case of murder for hire, any party to the contract or agreement is guilty of
capital murder. Modifications to this instruction will be necessary in those cases
where the defendant was not the person who performed the killing.

Subject to the exceptions in the statute, K.S.A. 21-3452 makes this crime
applicable when the victim is an “unborn ¢hild.”

Comment

Premeditated first-degree murder is a lesser included offense of capital murder.
State v. Martis, 277 Kan. 267, 83 P.3d 1216 (2004).

In State v. Harris, 284 Kan. 284, Syl. 19 6, 7, 162 P.3d 28 (2007), the Kansas
Supreme Court ruled that on the particular facts of that case, under KSA 21-
3439(a)(6), the defendant could be convicted of only one count of capital murder for
the killing of four persons.

In State v. Scott, 286 Kan. 54, 68, 75, 183 P.3d 801 (2008), the Kansas Supreme
Court held that when a capital murder charge under K.S.A. 21-3439(a)(6) is based
upon the killing of multiple victims as part of the same act or transaction, or several
acts connected together, or as part of a common scheme, the elements jury instruction
should specifically include a claim that the defendant killed each of the victims.
Furthermore, the capital murder conviction precludes additional convictions for the
deaths of the other victims on the grounds of multiplicity. See also Trotter v. State,
288 Ean. 112, Syl. 9 1, 200 P.3d 1236 (2009).
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56.00-H CAPITAL MURDER—DEATH SENTENCE—
SENTENCING DECISION

At the conclusion of your deliberations, you shall sign the

appropriate verdict form.

You have been provided two verdict forms that provide the

following alternative verdicts:

A. Finding unanimously beyord a reasonable doubt that
there are one or more aggravating circumstances and
that they are not outweighed by any mitigating
circumstances found to exist, and sentencing the
defendant to death;

OR

B. Stating that the jury is unable to reach a unanimous -

verdict sentencing the defendant to death.

Notes on Use

For authority, see K.S.A. 21-4624(¢).
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56.01 MURDER IN THE FIRST DEGREE

A. (Thedefendant is charged with the crime of murder in
the first degree. The defendant pleads not guilty.)

B. (If you do not agree that the defendant is guilty of
capital murder, you should then consider the lesser
included offense of murder in the first degree.)

T'o establish this charge, each of the following claims must

be proved: R

1. That the defendant intentionally killed ;
2. That such killing was done with premeditation; and
3. That this act occarred on or about the day of
, - 4im o County,
Kansas.

Notes on Use

For authority, sec K.8.A. 21-3401. Murder in the first degrecis an off-grid person
felony. For capital murder, see PIK 3d 56.00-A, Capital Murder—Elements of the
Offense. For felony murder, see PIK 3d 56.02, Murder in the First Degree—Felony
Murder. Where one count charges premeditated murder and another count charges
felony murder for the same homicide, see Comment to PIK 3d 56.02, for authority
to instruct on both theories.

If the information charges murder in the first degree, omit paragraph B; but if the
information charges capital murder, omit paragraph A. See PIK 3d 68.09, Lesser
Included Offenses, and PIK 3d 69.01, Murder in the First Degree With Lesser
Included Offenses, for lead-in instructions on lesser included offenses.

Instructions on definitions of terms should be given as defined in PIK 3d 56.04,
Homicide Definitions.

The elements of this crime were modified, effective July 1, 1993. For instructions
under prior law, see PIK 2d 56.01.

Subject to the exceptions in the statute, K.S.A. 21-3452 makes this crime
applicable when the victim is an “unborn child.”

Comment

"In a homicide case, the corpus delicti is the body or substance of the crime which
consists of the killing of the decedent by some eriminal agency, and is established
by proof of two facts, that one person was killed, and that another person killed him.”
Such may be proved by circumstantial evidence. Stafe v. Doyle, 201 Kan. 469, 441
P.2d 846 (1968).
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56.01-G  MURDER IN THE FIRST DEGREE—MANDATORY
MINIMUM 40 YEAR SENTENCE—SENTENCING
RECOMMENDATION

At the conclusion of your deliberations, you shall sign the
verdict form upon which you agree.
The verdict forms provide the following alternative
verdicts:
A. Life imprisonment with the defendant eligible for
parole after 15 years;
or
B. Life imprisonment with the defendant eligible for
parole after 40 years.

Notes on Use

For anthority, see K.S.A. 21-4624(5).

Effective July 1, 1994, the decision to impose a "Hard 40" sentence is a question
for the court, not the jury. K.S.A. 21-4635. This instruction is retained for crimes
commitied prior to 1994.
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56.02 MURDER IN THE FIRST DEGREE—FELONY MURDER

The defendant is charged with the crime of murder in the
first degree. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant {or another) killed

-

2
2. That such killing was done while (in the commission

of) (attempting to commit) (in flight from {committing]

[attempting to commit}) ;and
3. That this act oceurred on or about the day of
s , In
County, Kansas. _
The elements of are (set forth in
Instruction No. __ ) {as follows:
).

Notes on Use

Tor authority, see K.S.A. 21-3401. Felony murder is an off-grid person felony.

In addition to this instruction, the elements of the underlying inherently dangerous
felony should be set out. Effective July 1, 1993, an "inherently dangerous felony" is
defined to include murder in the first degree under K.8.A. 21-3401(a), murder in the
second degree under K.S.A. 21-3402(a), voluntary mansiaughter under K.S.A. 21-
3403(a), kidnapping, aggravaied kidnapping, robbery, aggravated robbery, rape,
aggravated criminal sodomy, abuse of a child, felony theft under K.S.A. 21-3701(a)
or (c), burglary, aggravated burglary, arson, aggravated arson, freason, and any felony
offense as provided in K.S.A. 65-4127a, 65-4127b, 65-4159 or 21-4219. Where one
count charges premeditated murder and another count charges felony murder for the
same homicide, see Comment below for authority to instract on both theories. The
elements of the applicable undetlying felony should be set forth either by reference
to another instruction which lists them or the elements should be set forth in the
concluding portion of this instruction.

Where there is some indication that 2 participant in the felony, other than the
defendant, may actually have caused the victim's death, the parenthetical in the first
paragraph may be used.

Subjectto the exceptions in the statute, K.8.A. 21-3452 makes this crime applicable
when the victim is an “anborn child.”
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OR
{¥f you have a reasonable doubt as to the guilt of the
defendant as to the crime of murder in the first degree,
then you must consider whether the deferdant is guilty of
(murder in the second degree) (voluntary manslaughter)
(involuntary manslaughter).]

Notes on Use

For authority, see K.5.A. 21-3401. This statute establishes but one offense,
murder in the first degree, but it provides alternative theories of proving the crime.
Where the information and evidence include both felony imurder and premeditated
murder, this instruction must be given in addition to PIK 3d 56.01, Murder in the
First Degree, and PIK 3d 56.02, Murder in the First Degree—Felony Murder.

Choice of the bracketed paragraphs depends on whether or not there are lesser
included offenses. See PIK 3d 69.01, Murder in the First Degree With Lesser
Included Offenses.

Subject to the exceptions in the statute, K.S.A. 21-3452 makes this crime
applicable when the victim is an “unborn child.”

Comment

While K.S.A. 21-3401 establishes but one offense of murder in the first degree,
where the evidence supports both theories, one of premeditation and one of felony
murder, that is a killing occurring during the commission of or an attempt to
commit an inherently dangerous felony, the State may proceed on both theories.
The defendant is entitled to notice that the State is proceeding under both theories
in the filing of the information. State v. Jackson, 223 Kan. 554, 575 P.2d 536
(1978); State v. Wise, 237 Kan. 117, 123, 697 P.2d 1295 (1985).

Generally, alternate theories would be utilized where the evidence may show
that the underlying felony was planned but not a killing, and that the homicide
took place during the commission or attempted commission of the felony. A
finding by the jury that a killing was committed not with premeditation but
actually in the commission of the felony would not be inconsistent. State v. Wise,
237 Kan. at 121 and 122. The State is not required to elect between the two
theories as long as the defendant is fully apprised ofthe charges. Siaie v. Jackson,
223 Kan. at 557.

State v. Hartfield, 245 Kan. 431, 447, 781 P.2d 1050 (1989), recommends that
the elements of each altemative be in separate instructions, but since the
instruction refers to "either or both theories” in the conclusion, no crror was
found. :
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In State v. Grissom, 251 Kan. 851, 840 P.2d 1142 (1992), the Court quoted
with approval its holding in State v. Pioletti, 246 Kan. 49, 785 P.2d 963 (1990),
that "[wlhen an accused is charged in one count of an information with both
premeditated murder and felony murder it matters not whether some members of
the jury arrive at a verdict of guilt based on proof of premeditation while others
arrive at a verdict of guilt by reason of the killer's malignant purpose.” To the
same effect, see State v. Davis, 247 Kan. 566, 802 P.2d 541 (1990); State v.
Hartfield, 245 Kan. 431, 781 P.2d 1050 (1989).

Before the mandatory minimum 40 year sentence is imposed, however, the jury
must have unanimously found that premeditated murder occurred. In State v.
Kingsley, 252 Kan. 761, 851 P.2d 370 {1993), the Court upheld the use of this
instruction in a "Hard 40" case where separate verdict forms for premeditated
murder and felony murder were used. See also State v. Voniress, 266 Kan. 248,
970 P.2d 42 (1998).
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56.03 MURDER IN THE SECOND DEGREE

A. (Thedefendant is charged with the erime of murder in
the second degree. The defendant pleads rot guilty.)
B. (i you do not agree that the defendant is guilty of
murder in the first degree, you should then consider
the lesser included offense of murder in the second
degree.)
To establish this charge, eack of the foflowing claims must
be proved:
i. That the defendant intentionally killed H
and
2. That this act occurred on or about the ___ day of
. ,im County, Kansas.

Notes on Use

For authority, see K.5.A. 21-3402. Murder in the second degree is 2 severity level
1, person felony, if intentional. If unintentional, see PIK 3d 56.03-A, Murder in the
Second Degree—Unintentional.
. Ifthe information charges murder in the second degree, omit paragraph B; but if the

information charges murder in the first degree, omit paragraph A. See PIK 3d 68.09,
Lesser Included Offenses, and 69.01, Murder in the First Degree with Lesser Included
Offenses, for lead-in instructions on lesser included offenses.

The elements of this crime were modified effective July 1, 1993. For instructions
under prior law, see PIK 24 56.03.

Subject to the exceptions in the statute, K.S.A. 21-3452 makes this ¢rime applicable
when the victim is an “unborn child,”

Comment

See Comument to PIK 3d 56.01, Murder in the First Degree, on the duty of the trial
court to instruct on lesser included offenses in homicide cases.

Intentional second-degree murder requires proof of a specific intent to kill. State
v. Pope, 23 Kan. App. 2d 69, 927 P.2d 503 (1996), rev. denied 261 Kan. 1086 {1997).

In rejecting the defendant’s complaint to the words, “if you do not agree,” when
used to preface an instruction to a lesser charge, the court held the words are not
coercive and no inference arises with the jury that an acquittal of the greater charge
is required before considering the lesser. State v. Roberson, 272 Kan. 1143, 38 P.3d
715 (2002).
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Where there is evidence of mitigating circumstances of sudden quarrel or heat of
passion justifying an instruction on voluntary manslaughter in a case where voluntary
manslanghter is a lesser included offense, the failure to instruct the jury to consider
such circumstances, consistent with PIK 3d 56.05B, in its determination of whether
the defendant is guilty of second-degree murder, is always error and in most cases
presents a case of clear error. State v. Graham, 275 Kan. 831, 69 P.3d 563 (2003).

Evidence of defendant’s voluntary intoxication alene will not justify an instruction
on reckless second-degree murder as a lesser offense of premeditated first-degree
murder. State v. Drennan, 278 Kan. 704, 101 P.3d 1218 (2004); Stafte v. Cavaness,
278 Kan., 469, 101 P.3d 717 (2004).
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(d) Intentionally.

©

®

Intentionally means conduct that is purposeful and
willful and not accidental. Intentional includes the
terms "knowing," "wiliful," "purposeful” and "on
purpose.” :

For authority, see K.5.A. 21-3201(b). See also, State v. Stafford,
223 Kan. 62, 65, 573 P.2d 970 (1977).

Heat of Passion.

Heat of passion means any inftense or vehemeni
emotional excitement which was spontaneously
provoked from circumstances. Such emotionalstate of
mind must be of such degree as would cause an
ordinary person to act on impulse without reflection.

For authority, see State v. McDermott, 202 Kan. 399, 449 P.2d
545 (1969); State v. Jones, 185 Kan. 235, 341 P.24 1042 (1959);
State v. Ritchey, 223 Kan. 99, 573 P.2d 973 (1977); and State v.
Dixon, 252 Kan. 39, 843 P.2d 182 (1992).

Reckless.

Reckless conduct means conduct done under
circumstances that show a realization of the
imminence of danger to the person of another and a
conscious and unjustifiable disregard of that danger.
The terms "'gross negligence,” "culpable negligence,"
"wanton negligence' and "wantonness” are included
within "reckless."

For authority, see K.S.A. 21-3201(¢c).
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56.05 VOLUNTARY MANSLAUGHTER

A.

The defendant is charged with the crime of voluntary
manslaughter. The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved:
1. That the defendant intentionally killed 3
2. That it was done (upon a sudden quarrel) (in the heat

of passion) (upon an unreasonable but honest belief that
circumstances existed that justified deadly force in
defense of [a person] fa dwelling] [property]); and
That this act occurred on or about the day of
s ,in ' County,

Kansas.

OR o
In determining whether the defendant is guilty of
murder in the second degree, you should alse consider
the 1lesser offense of voluntary manslaughter.
Voluntary manslaughter is an intentional killing done

* {(upon a sudden quarrel) (in the heat of passion) (upon

an unreasonable but honest belief that circumstances

existed that justified deadly force in defense of [a
person] [a dwelling] [property]).

If you decide the defendant intentionally killed

, but that it was done (upon a sudden

quarrel) (in the heat of passion) (upon an unreasonable

but homest belief that circumstances existed that

justified deadly force in defense of [a person] [a

dwelling] [property]), the defendant may be convicted
of voluntary manslaughter only.

Notes on Use

For authority, see K.S.A. 21-3403. Voluntary manslaughter is a severity level 3,

person felony.

If the information charges voluntary manslaughter, use aliemative A.  When
voluntary manslaughter is submitted to the jury as a lesser offense of the crime
charged under K.S.A. 21-3107(2)(a), use alternative B. See PIK 3d 56.04, Homicide
Definitions, for definition of "heat of passion.”

Subjectto the exceptions in the statute, K.S.A. 21-3452 makes this crime applicable
when the victim is an “unborn child.”
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human life or safety and is not an inherently dangerous felony as defined in K.S.A.
21-3436. K.8.A. 8-1566 and 8-1568 are specifically cited as misdemeanors which
were enacted for the protection of human life or safety.

The elements of this crime were modified effective July 1, 1993. For instructions
under prior law, see PIK 2d 56.06, Involuntary Manslaughter.

Subject to the exceptions in the statute, K.S.A. 21-3452 makes this crime applicable
when the victim is an “unborn child.”

Comment

See Cormament to PIK 3d 56.01, Murder in the First Degree, on the duty of the trial
court to instruct on lesser included offenses in homicide cases.

The use of excessive force may be found to be an "unlawful manner” of committing
the "lawful act” of self-defense, and thereby supply an element of involuntary
manslaughter. State v. Gregory, 218 Kan. 180, 542 P.2d 1051 (1975). State v.
Warren, 5 Kan. App. 2d 754, 624 P.2d 476, rev. denied 229 Kan. 671 (1981).

In State v. Collins, 257 Kan. 408, 893 P.2d 217 (1995), the court ruled that Kansas
does not recognize the crime of attempted involuntary manslaughter.

In State v. Robinson, 261 Kan. 865, 934 P.2d 38 (1997), the Supreme Court
examined the difference between unintentional second degree murder (depraved heart
murder) and reckless involuntary manstaughter. Depraved heart second degree
murder requires a conscious disregard of the risk, sufficient under the circumstances
to manifest extreme indifference to the value of human life. Recklessness that can be
assimilated to purpose or knowledge is treated as depraved heart second degree
murder, and less extreme recklessness is punished as manstanghter. Although
indifference to the value of human life in general is often present in crimes prosecuted
as depraved heart murder, extreme indifference to the value of one specific human lLife
is enough 1o satisfy the elements of depraved heart second degree murder.

In State v. Bailey, 263 Kan. 685, 952 P.2d 1289 (1998), the Supreme Court
affirmed a trial court’s refusal to instruct the jury on reckless second degree murder
and reckless invohuntary manslaughter as lesser included offenses of first degree
murder. The court reasoned that a defendant’s actions in pointing a gun at an
individual and pulling the trigger are intentional rather than reckless even if the
defendant did not intend to kill the victim.

In rejecting the defendant’s complaint to the words, “if you do not agree,” when
used o preface an instruction to a lesser charge, the court held the words are not
coercive and no inference arises with the jury that an acquittal of the greater charge
is required before considering the lesser. Stafe v. Roberson, 272 Kan. 1143, 38 P.3d
715 (2002).
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56.06-A INVOLUNTARY MANSLAUGHTER - DRIVING
UNDER THE INFLUENCE

The defendant is charged with the crime of izvoluntary
manslanghter while driving under the influence of
(alcohol)(drugs). The defendani pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant unintentionally killed
2. That it was dome (in the commission of) (while

attempting to commit) (while in flight frem
[committing][attempting t¢ commif]} the act of
operating any vehicle in this state
(a) While under the influence of (alcohol)(a drug)(a
combination of drugs){a combination of alcohol
and any drug[s]) ¢o a degree that rendered
(him){her) incapable of safely driving a vehicle;
and/or
(b) While having an alcohol comceniration in
(his}(her) blood of .08 or more [as measured within
two hours of the time of operating or attempting to
operate the vehicle];
and/or
{¢) By a person who is a habituai mser of any
(narcotic) (hypmotic)somnifacient)(stimulating)

drag; and
3. That this act occurred on or about the day of
’ , In
Counnty, Kansas.

The phrase “alcohol concentration” means the number of
grams of alcohol per (100 milliliters of blood}(210 liters of
breath).
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Notes on Use

For authority, see K.5.A. 21-3442. Involuntary manslanghter while driving under
the influence is a severity level 4, persen felony. See also PIK 3d 70.01, Traffic
Offense - Driving Under the Influence of Alcohol or Drugs, and 70.01-A, Traffic
Offense - Alcohol Concentration .08 or More.

The bracketed clause in Claim No. 2 dealing with operating a vehicle within two
hours shouid not be given if the prosecution is pursuant to K.5.A. 8-1567 (a)(1).

The Uniform Controlled Substances Act, which in 1972 replaced the Uniform
Narcotic Drug Act and the act pertaining to Hypnotic, Sommifacient or Stimulating
Drugs, defines the term “narcotic drug” in K.8.A. 65-4101(p). The definition
includes the term “opium and opiate,” and a detailed definition of “opiate” is
provided in K.8.A. 65-4101(q). The terms “hypnotic drug,” “sommifacient drug,” and
“stimulating drug™ are not expressly defined in the statutes.

Subject to the exceptions in the statute, K.S.A. 21-3452 makes this crime applicable
when the victim is an “unborn child.”

Comment

A conviction of the crime of involuntary mansfanghter while driving under the
influence of alcohol requires evidence that the conduct of the defendant was the cause
of the victim's death. I causation is an issue in the case, the jury should be instructed:
“The fault or lack of fault of [decedent] is a circumstance to be considered along with
all the other evidence io determine whether the defendant’s conduct was or was not
the direct cause of [decedent’s] death.” State v. Coflins, 36 Kan. App. 2d 367, 138
P.3d 1262 (2006).
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56.07 VEHICULAR .HOMIC]DE

The defendant is charged with the crime of vehicular
homicide. The defendant pleads not guilty.
To establish this charge, each of the following claims
must be proved:
1. That the defendant unintentionally killed
by the eperation of (an
automobile) (an airplane) (a motorboat) (other motor
vehicle);

2. That the defendant operated the vehicle in 2 manner
which created an unreasonable risk of injury to the
person or property of another; and

3. That the defendant operated the vehicle in 2 manner
which constituted a material deviation from the
standard of care which a reasonable person would
observe under the same circumstances; and

4, That this act eccurred on or about the day of
’ » in
County, Kansas.
Notes on Use

For authority, see K.S.A. 21-3405. Vehicular homicide is a class A, person
misdemeanor.

Subject to the exceptions in the statute, K.S.A. 21-3452 makes this crime
applicable when the victim is an “unborn child.”

Comment

The gravamen of the offense prior to the 1972 amendment was simple
negligence. However, the Court in State v. Gordon, 219 Kan. 643, 654, 549 P.2d
886 (1976), held that legislative intent conternplated "something more than simple
negligence."

Where the homicide is unintentional and caused by the operation of a motor
vehicle, the statute is concurrent with and controls the general statute on
involuntary manslaughter, K.5.A. 21-3404. But, where the charge is involuntary
manslaughter and the issue is whether or not the conduct of the accused was
wanton, vehicular homicide would be a lesser included offense of involuntary
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56.16 BATTERY

The defendant is charged with the crime of battery. The
defendant pleads not guilty. '
To establish this charge, each of the following claims must
be proved:
1. Thatthe defendant (intentionally) (recklessly) caused
bodily harm to another person; '
or
That the defendant intentionally eaused physical
contact with another persen in a rude, insuiting or
angry manner; and
2. That this act occurred on or about the day of
, in

b ]
County, Kansas.

Notes on Use

For authority, see K.8.A. 21-3412. Battery is a class B, person misdemeanor. The
elements of this crime were modified, effeciive July 1, 1993.

Subject to the exceptions in the statute, K.8.A. 21-3452 makes this crime
applicable when the victim is an “unborn child.”
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56.16-A DOMESTIC BATTERY

The defendant is charged with the crime of domestic
battery. The defendant pleads not guilty.
To establish this charge, each of the following claims must

be proved:

1. That the defendant (intentionally)(recklessly) caused

bodily harm to 3
or

That the defendant intentiomally caused physical
contact with in a rude, insunlting or
angry manner; and

2. That the defendant and were
family or household members.; and

3. That this act occurred on or about the day of

s , in County,

Kansas.

“Family or honsehold member” means persons 18 years of
age or older who are (spouses) (former spouses) (parents and
children) (stepparents and stepchildren) (persons whe are
presently residing together) (persons who have resided
together in the past) (persons who have a child together
regardless of whether they have been married or have lived
together at any time) (a man and a woman if the woman is
pregnant and the man is alleged to be the father, regardless
of whether they have been married or have lived together at
any time).

Notes on Use
For authority, see K.S.A. 21-3412. Domesiic battery is classified as a class B
person misdemeanor on the first conviction. On the second conviction within a five

year period, domestic battery is a class A person misdemeanor. A third or subsequent -
conviction of domestic battery within a five year period is a person felony.
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56.18 AGGRAVATED BATTERY

The defendant is charged with the erime of aggravated

battery.

The defendant pleads not guilty.

To establish this charge, each of the following claims
must be proved:

1. (a)

(b)

(©

@)

()

That the defendant intentionally caused (great
bodily harm to) (disfigurement of) another
person;

or

That the defendant intertionally caunsed bodily
harm to ancther person (with a deadly weapon)
(in any manner whereby great bodily harm,
disfigurement or death can be inflicted);

or

That the defendant intentionally caused physical
contact with another person in a rude, insalting
or angry manner (with a deadly weapon) (in any
manner whereby great bodily harm,
disfigurement or death can be inflicted);

or

That the defendant recklessly caused (great
bodily harm to) (disfigurement of) another
person;

or

That the defendant recklessly caused bodily harm
to another person {with a deadly weapon) (in any
manner whereby great bodily harm,
disfigarement or death can be inflicted); and

2. That this act occurred on or about the day of

. , im

County, Kansas.
[A “deadly weapon” is an instrument which, from the

nmanier

in which it is used, is calculated or likely to

produce death or serious bodily injury.]

Notes on Use

For authority, see K.S.A. 21-3414. Aggravated battery as described in 1{a) is a
severity level 4, person felony; as described in 1(b} or 1(c), a severity level 7,
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person felony; as described in 1(d), a severity level 3, person felony; and as described
in 1{e), a severity level 8, person felony. Battery as defined by K.S.A. 21-3412isa
lesser included offense and where the evidence warrants it, PIK 3d 56.16, Battery,
should be given.

The bracketed definition of “deadly weapon™ may be used when appropriate.

The elements of this crime were modified, effective July 1, 1993.

~ Subject to the exceptions in the statute, K.5.A. 213452 makes this crime applicable

when the victim is an “unborn child.”

Comment

The crime of aggravated assault is not a Jesser included offense of aggravated
battery. State v. Bailey, 223 Kan. 178, 573 P.2d 590 (1977). '

In State v. Colbert, 244 Kan. 422, 769 P.2d 1168 (1989), the Court held the
definition of "deadly weapon" for purposes of the aggravated battery statute is an
instrument which, from the manner it is used, is calculated or likely to produce death
or serious bodily injury. The determination of whether the object was a deadly
weapon is made on an objective basis rather than subjectively from the victim's point
of view. Ordinarily, whether a gun used as a club is a deadly weapon for purposes of
the aggravated battery statute is a jury question. Thus, in Colbert, it was error to
instruct the jury that "a firearm is a deadly weapon as a matter of law” in connection
with a charge of aggravated battery.

Ageravated battery under K.S.A. 21-3414(a)(1)(c), intenttionally cansing physical
contact with another person, incorporates the general intent required by K.S.A. 21-
3201. Aggravated battery under this subsection is not a specific intent crime. State
v. Esher, 22 Kare App. 2d 779, 922 P.2d 1123, rev. denied 260 Kan. 997 (1996).

The Supreme Court has frequently indicated the difference between bodily harm and
great bodily harm. Bodily harm has been defined as any touching of the victim against
the victim’s will, with physical force, in an intentional hostile and aggravated manner.
The word “great” distinguishes the bodily harm necessary to prove aggravated battery
from slight, trivial, minor or moderate harm, and as such it does not inclede mere
bruises, which are likely to be sustained in simple battery. See State v. Whitaker, 260
Kan. 85, 917 P.2d 859 (1996).

A “through and through™ bullet wound is “great bodily harm™ as a matter of law and
can only be a severity level 4 (intentional) or a severity level 5 (reckless) aggravated
battery. Therefore, severity level 7 and 8 aggravated batteries cannot be lesser
included crimes. State v. Valentine, 260 Kan. 431, 921 P.2d 770 (1996) and State v.
Brice, 276 Kan. 758, 80 P.3d 1113 (2003). But it is reversible error to instruct a jury
that a “through and through™ bullet wound is great bodily harm because it invades the
province of the jury. Brice at Syl. 2.

The fact that the defendant and his victim are married does not change the standards
for probable cause to bind the defendant over on a charge of aggravated battery. State
v, Whittingion, 260 Kan. 873, 926 P.2d 237 (1996).
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56.44 AGGRAVATED TRAFFICKING

The defendant is charged with the erime of aggravated
trafficking. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1.

That the defendant by any means J{(recruited)
(harbored) (transported) {provided} {(obtained) another
person, knowing that (force) (fraud) (threat) (coercion)
would be used to cause the person to engage in forced
labor or involuntary servitude;

or
That the defendant (benefitted financially) {received
something of value) from participating in a venture that
by any means (reeruited) (harbored) (transported)
(provided) (obtained) another person who, by (force)
{fraed) (threat) (coercion), would be caused to engage
in ferced labor or involuntary servitude;
That the deferdant was involved in the commission or
attempted cemmission of the crime of kidnapping; and

or
That the commissicn of the crime was, in whole or in
part, for the purpose of the sexunal gratification of the
defendant or another; and

or

That 2 death resulted; and

OR
1.

2.0r 3.

That the defendant by any means (recruited)
(harbored) {(transported) (provided) (obtained) a person
under 18 years of age knowing that the person, with or
without force, fraud, threat, or coercion, would be used
to engage in (forced labor or involuntary servitude)
(sexual gratification of the defendant or another); and
That this act occurred on or about the day of

. ,in County,

Kansas.
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Notes on Use

For authority, see K.S.A. 21-3447. Aggravated trafficking is a severity level 1,
person felony. If the defendant is 18 years of age or older and the victim under 14
vears of age, it is an off-grid, person felony. In order for the court to sentence the
defendant for committing an off-grid, person felony, the fact that the victim was less
than 14 vears of age and the defendant was 18 years of age or older at the time the
offense was committed must be submitted to the jury and proven beyond a reasonable
doubt. Statev. Bello, 289 Kan, 191,211 P.3d 139 (2009). See also State v. Gonzales,
289 Kan. 351,212 P.3d 215 (2009). In this instance, unless the defendant stipulates
to the ages of the victim and defendant, the State must present evidence to the jury of
the ages at the time the offense was committed. The following question should then
be included on the verdict form submitted to the jury: “If you find the defendant guilty
of aggravated trafficking, do you also unanimously find beyond a reasonable doubt
that the defendant was 18 years of age or older and the victim was under the age of 14
years at the time the offense was committed? Yes No i

Forthe elements of kidnapping, see PIK 3d 56.24. For the elements of attempt, see
PIK 3d 55.01.
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57.01 RAPE

The defendant is charged with the crime of rape. The
defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

i.

2.

That the defendant had sexual intercourse with
That the act of sexual intercourse was committed
without the comsent of _ under
circamstances whemn:
{a) (she)(he) was overcome by (force) (fear); and

or
(b) (she)(he)was unconscious or physically powerless;

and '

) ¢
(¢) (she)(he) was incapable of giving a valid consent
because of mental deficiency or disease, which
conditior was known by the deferdant or was
reasonably apparent to the defendant; and
or
(d) (she)he) was incapable of giving a valid consent
because of the effect of amy (alcoholic tiquor)
(narcotic) (drug) (other substance), which
condition was known by the defendant or was
reasonably apparent to the defendant; and
or
That was under 14 years of age
when the act of sexual intercourse occurred; and
or :
That consenfed to sexual intercourse
but (his) (her) consent was obtained by the defendant
knowingly misrepresenting that the sexual intercourse
was a (medically) (therapeutically) necessary
procedure; and

or
That consented to sexuzl intercourse
but (his) (her) consent was obtained by the defendant
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knowingly misrepresenting that the sexual interconrse
was a (medically) (therapeutically) necessary
procedure; and
or
2. That consented to sexual intercourse but
(his) (her) consent was obtained by the defendant
knowingly misrepresenting that the sexual intercourse
was a legally required procedure within the scope of the
defendant’s authority; and
3. That this act occurred on or ahout the day of
, ,in County,

Kansas.

Notes on Use

For authority, see K.5.A. 21-3502. Rape as described in subsection (2)(1) or (2)
of K.S.A. 21-3502 is a severity level I, person felony. Rape as described in
subsection (a)(2) when the offender is 18 vears of age or older is an off-grid, person
felony. In order for the court to sentence the defendant for committing an off-grid,
person felony, the fact that the defendant was 18 years of age or older at the time the
offense was committed must be submitted to the jury and proven beyond a reasonable
doubt. State v. Bello, 289 Kan. 191,211 P.3d 139 (2009). See also State v. Gonzales,
289 Kan. 351, 212 P.3d 215 (2009). In this instance, unless the defendant stipulates
to his or her age, the State must present evidence to the jury of the defendant’s age at
the time the offense was committed. The following question should then be included
on the verdict form submitted to the jury: “If you find the defendant guilty of rape, do
you alse unanimously find beyond a reasonable doubt that the defendant was 18 years
of age or older at the time the offense was committed? Yes_ No__ " Rape
as described in subsection (a)(3) or (4) is a severity level 2, person felony.

The appropriate category for paragraph two of the instruction should be selected as
required by the facts.

In addition, PIK 34 57.02, Sexual Intercourse - Definition, should be given.

Comment

For cases dealing with the rape shield statute (K.S.A. 21-3525), see the Comment
to PIK 3d 37.03, Sex Offenses—Victim Credibility; Rape Shield Statute.

Whether a victim is overcome by fear, for purposes of K.S.A. 21-3502(a)}(1)(A), is
a question to be resolved by the fact finder. The force required to sustain a rape
conviction does not require a rape victim to resist the assailant to the point of
becoming the victim of a battery or aggravated assault nor does Kansas law require
that a rape victim be physically overcome by force in the form of beating or physical
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restraint in addition to forced sexual intercourse. See State v. Borthwick, 255 Kan.
899, 880 P.2d 1261 (1994).

Sexual intercourse or sodomy with a child who is less than 16 years of age is a
crime regardless of whether the defendant is related to the victim or not. In cases
involving sexual intercourse, defendant is guilty of rape or aggravated indecent
liberties, and in cases of sodomy, defendant is guilty of criminal sodomy or aggravated
criminal sodomy, depending upon whether the child is under 14 years of age or is
between 14 and 16 years of age. Aggravated incest under K.S.A. 21-3603(2)(A)
applies only to “otherwise lawful sexual intercourse or sodomy.” Thus, it does not
apply to sexual intercourse or sodomy with a child who is Iess than 16, since such
conduct is untawful. Nor does it apply to non-consensual sexual intercourse with a
child who is between 16 and 18 years of age since that conduct is, respectively, rape
or criminal sodomy. it applies only to consensual conduct with a child who is
between 16 and 18 years of age. Thus, State v. Sims, 33 Kan. App. 2d 762, 108 P.3d
1007 (2003), held a parent was properly charged with rape of his child who was less
than 14 years of age and could not be charged with aggravated incest. Decisions
under former statutes, such as Carmichael v. State, 255 Kan. 10, 872 P.2d 240 (1994),
and State v. Williams, 230 Kan. 730, 829 P.2d 892 (1992), holding that parents could
be charged with aggravated incest but not with forcible rape or indecent liberties with
a child are not authoritative under current statutes.

In State v. Canirell, 234 Kan. 426, 434, 673 P.2d 1147 (1983), the Kansas Supreme
Court held that the crime of rape under K.5.A. 21-3502 did not require a specific
intent to commit rape. Language to the contrary in State v. Hampton, 215 Kan. 907,
529 P.2d 127 (1974), and in State v. Carr, 230 Kan. 322, 634 P.2d 1104 {(1981) was
overruled. Since rape is a general intent crime and PIK. 3d 57.01 follows the language
of the statute, the lack of the word "intentionally” in the instruction is proper. State
v, Plunkett, Jr., 261 Kan. 1024, 934 P.2d 113 (1997).

In State v. Dorsey, 224 Kan. 152, 578 P.2d 261 (1978), the Supreme Courtina 4-3
decision considered whether the défendant’s three attempted rape convictions and two
aggravated sodomy convictions were multiplicitous. The Court found that the
defendant’s conduct constituted one continuous occurrence because the only
difference in the allegations of each charge was a lapse of a few minutes between each
offense and the facts necessary to prove the acts. Dorsey was later distinguished in
State v. Wood, 235 Kan. 915, 686 P.2d 128 (1984), where the Supreme Court held the
trial court did not err in refusing to merge two counts of rape which occurred two or
three hours apart. Dorsey was further distinguished in State v. Howard, 243 Kan. 699,
763 P.2d 607 (1988), which reiected a claim that multiple rape and sodomy
convictions were multiplicitous because the acts occurred over a time span of 1 2 to
3 hours and were separate and distinct, occurred at different times and locations, and
were separated from each other by other sexual acts, In Stafe v. Richmond, 256 Kan,
376, 827 P.2d 743 (1992), the defendant was convicted of two counts of rape which
occurred within one hour and upon the same victim. The defendant’s claim of
multiplicity was rejected by the Supreme Court which heid the two incidents to be
clearly separate. The Richmond opinion further notes that “the propriety of the result
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reached in Dorsey is questionable.” In accord see State v. Long, 26 Kan. App. 2d 644,
993 P.2d 1237 (1999), rev. denied 268 Kan. 852 (2000), which held that five separate
rape convictions involving the same victim, in the same apartment, and within a
period of 1 to 2 hours were not multiplicitous.

A person may be convicted of rape if consent is withdrawn after the mltlal
consensual penetration but infercourse is continued by the use of force or fear,
However, when consent is withdrawn after penetration the defendant is entitled to a
reasonable time in which to act after the withdrawn consent is communicated to the
defendant. Whether the termination of intercourse occurs within a reasonable time is
to be determined by the jury, taking into account the manner in which consent was
withdrawn and the particular facts of each case. State v. Buryard, 281 Kan. 392, 133
P.3d 14 (2006). _

In State v. Washington, 226 Kan. 768, 602 P.2d 261 (1979), the Court held thata
prior consistent out-of-court statement made by the victim to another person shortly
after the offense was admissible at trial to corroborate the trial testimony of the victim.

Unless the defense is consent and the expert presenting the testimony has special
training in psychiatry, evidence of the rape trauma syndrome is inadmissible. Even
if the evidence is admissible, the expert is not permitted to express an opinion as 1o
whether the victim was raped. See State v. Bressman, 236 Kan. 296, 303, 304, 6389
P.2d 901 (1984).

Lewd and lascivious behavior consists of elements separate and distinct from the
crime of rape. The trial court committed no error when it failed to give an instruction
on lewd and lascivious behavior when the defendant was charged with rape. Strate v.
Davis, 236 Kan. 538, 542, 654 P.2d 418 (1985).

In Keim v. State, 13 Kan. App. 2d 604, 608, 777 P.2d 278 (1989), the Court held
that legislation prohibiting intercourse with a victim incapable of giving consent
because of mental deficiency or disease was not unconstitutionally vague.

Adultery is not a lesser included offense of forcible rape because it is a crime of
consenting parties and would require that at least one of the parties be married. State
v, Plaiz, 214 Kan. 74, 77, 519 P.2d 1097 (1974).

Rape is not a lesser included offense of aggravated kidnapping. State v. Schriner,
215 Kan. 86, 90, 523 P.2d 703 (1974); Wisner v. State, 216 Kan. 523, 532 P.2d 1051
(1975). However, rape constitutes "bodily harm" to make a kidnapping aggravated
kidnapping. Statev. Barry, 216 Kan. 609, 618, 533 P.2d 1308 (1974); State v. Ponds
and Garrett, 218 Kan. 416, 420-421, 543 P.2d 967 (1975); State v. Adams, 218 Kan.
495, 504, 545 P.2d 1134 (1976).

Battery is not a lesser included offense of attempted rape. State v. Arrold, 223 Kan.
715, 576 P.2d 651 (1978).

Patronizing a prostitute is not a lesser included offense of rape or aggravated
sodomy. See State v. Blue, 225 Kan. 576, 580, 592 P.2d 897 (1979).

The crime of aggravated indecent liberties with a child is not a lesser included
offense of rape. State v. Belcher, 269 Kan. 2, 4 P.3d1137 (2000). Language to the

' contrary in State v. Burns, 23 Kan. App. 2d 352, 931 P.2d 1258, rev. denied 262 Kan.
964 (1997), was specifically disapproved. The Belcher opinion further wams that
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Staie v. Lilley, 231 Kan. 694, 647 P.2d 1323 (1982) and State v. Coberly, 233 Kan.
100, 661 P.2d 383 (1983) were decided prior to the extensive changes to Kansas rape,
indecent liberties, sodomy, and sexual battery laws enacted in 1993.

Evidence of similar crimes with proper limiting instructions under K.5.A. 60-455
may be relevant and admissible in prosecutions for rape. See Comment to PIK 3d
52.06, Proof of Other Crime - Limited Admissibility of Evidence.

The court should refrain from including all possible alternative means of rape [2(a),
(b} and (c)] absent substantial evidence to support each aliernative means. Stafe v.
Ice, 27 Kan. App. 24 1, 997 P.2d 737 (2000).

The act proscribed by K.5.A. 21-3502(a)}(1)(C) is sexual intercourse with a victim
incapable of giving consent, but the statute requires a further state of mind of the
offender, i.e., knowledge of that condition if not reasonably apparent. This is a state
of mind that is beyond the generat criminal intent required for rape. Accordingly, the
knowledge requirement of the statute justifies a voluntary intoxication defense. Stare
v. Smith, 39 Kan. App. 2d 204, 178 P.3d 672 rev. denied 286 Kan. 1185 (2008).
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57.01-A RAPE—DEFENSE OF MARRIAGE

It is a defense to the charge of rape of a child under 14
years of age that at the time of the offense the child was
married to the accused.

Notes on Use

For authority, see K.S.A. 21-3502(b). This instruction should be given only with
respect to a prosecution of rape of a child under 14 years of age pursuant to 21-
3502(a)(2) and not in cases of nonconsensual sexual intercourse.

Effective July 1, 2002, Kansas does not recognize a common-law marriage contract
if either party to the marriage is under 18 years of age. See KX.5.A. 23-101(b).
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57.06 AGGRAVATEDINDECENT LIBERTIES WITH A CHILD

The defendant is charged with the crime of aggravated
indecent liberties with a child. The defendant pleads not
guilty.

To establish this charge, each of the following claims must
be proved:

1.

2.

That the defendant had sexual intercourse with
That at the time of intercourse was a
child 14 or more years of age but less than 16 years of
age; and

OR

. That the defendant submiited to lewd fondling or

touching of (his)(her) person by , with
intent to arouse or to satisfy the sexual desires of either
or the defendant, or both;

or
That the defendant fondled or touchked the person of
in a lewd manner, with intent to
aronse or to satisfy the sexual desires of either
or the defendant, or both;

or
That the defendant caused to engage int
fondling or touching of the person of another in a lewd
manner, with intent to arouse or satisfy the sexual

desires of , the defendant or another;

2. That at the time of the act was a
child 14 or more years of age but less than 16 years of
age; and

3. That did not consent to such fondling
or touching; and

OR

1. That the defendant submitted to lewd fondling or

touchking of (his)(her) person by , with

intent to arouse or satisfy the sexual desires of either
or the defendant, or hoth;
or
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That the defendant fondled or touched the person of
in a lewd manner, with intent to arouse

or satisfy the sexual desires of either or
the defendant, or both;

or

That the defendant solicited to

engage in fondling or touching of the person of another
in a lewd manner, with intent to arouse or satisfy the
sexual desires of , the defendant or

another;
2. That at the time of the act was a
child under the age of 14; and ’
[3.] or {4.] That this act occurred on or about the day of
, ,im County,
Kansas.

Notes on Use

For authority, see K.S.A. 21-3504. Aggravated indecent liberties as described in
subsections (a)(1) and (3) of K.S.A. 21-3504 is a severity level 3, person felony.
When the act is committed pursuant to subsection (2)(2), it is a severity level 4, person
felony. When the offender is 18 years of age or older, aggravated indecent liberties
with a child as described in subsection (a)(3) is an off-grid, person felony. In order
for the court fo sentence the defendant for committing an off-grid, person felony, the
fact that the defendant was 18 years of age or older at the time the offense was
committed must be submitted to the jury and proven beyond areasonable doubt. State
v. Bello, 289 Kan. 191, 211 P.3d 139 (2009). See also State v. Gonzales, 289 Kan.
351,212 P.3d 215 (2009). In this instance, unless the defendant stipulates to his or
her age, the State must present evidence to the jury of the defendant’s age at the time
thé offense was committed. The following question should then be included on the
verdict form submitted to the jury: “If vou find the defendant puilty of aggravated
indecent liberties with a child, do you also unanimously find beyond a reasonable
doubt that the defendant was 18 years of age or older at the time the offense was
commitied? Yes___ No___ 7

If a definition of the words "lewd fondling or touching” is desired, see PIK 3d
Chapter 53.00, Definitions and Explanations of Terms.

If the charge of aggravated indecent }iberties involves sexual intercourse, PIK 3d
57.02, Sexual Intercourse - Definition, should be given.

Sexual intercourse with a child under age 14 is rape. See PIK 34 57.01, Rape,
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Comment

An instruction similar to PIK Crim. 3d 57.06 was approved by the Supreme Court
in State v. Isley, 262 Kan. 281, 291, 936 P.2d 275 (1997). In Isley the court ruled that
aggravated indecent liberties with a child as defined by K.5.A. 21-3504(a)(1) is a
general intent crime. Proof of criminal intent does not require proof that the accused
had knowledge of the age of 2 minor even though age is a material element of the
crime. The State must only show that the defendant had sexual intercourse wiih the
victim at a time when the victim was 14 or more years of age, but less than 16 vears
of age.

In Staie v. Kessler, 276 Kan. 202, 73 P.3d 761 (2003), the court decided that
convictions for two counts of aggravated indecent liberties with a child were not
multiplicitous since they were committed separately at different times and places.

Battery is not a lesser included offense of aggravated indecent liberties with a child.
State v. Banks, 273 Kan. 738, 46 P.3d 546 (2002).

In State v. Taylor, 33 Kan.App.2d 284, 101 P.3d 1283 (2004), rev. denied 279 Kan.
1010 (2005), the Court of Appeals held that K.8.A. 21-3504(a)(1) is constittional.

The phrase “person of another” as used in K.S.A. 21-3504(a)(3)}(B) refers to a
person other than the victim or the defendant. State v. Johnson, 283 Kan. 649, 156
P.3d 596 (2007). Under the facts of Johnson, the court held that aggravated indecent
solicitation of a child (K.S.A. 21-3511(a)) is not a lesser included offense of
aggravaled indecent liberties with a child as charged under K.S.A. 21-3504(a)(3)(B).

The holding in Crawford v. Washington, 541 U.8. 36, 158 L.Ed.2d 177, 124 S.Ct.
1354 (2004), is not violated where a child-victim tesiifies at trial via closed-circuit
television, pursuant to K.5.A. 22-3434, provided the trial court (1) hears evidence and
determines the procedure is necessary to protect the welfare of the child; (2) finds the
<hild would be traumatized by the presence of the defendant; and (3) finds that the
emotional distress suffered by the child in the presence of the defendant is more than
mere nervousness or excitement or some reluctance to testify. State v. Blanchette, 35
Kan. App. 2d 686, 134 P.3d 19, rev. denied 282 Kan. 792 (2006), cert. denied 127 S.
Cr. 1302, 167 L. Ed. 2d 115 (2007).

For further comment regarding the admission of child hearsay testimony, see PIK
3d 52.21.
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57.06-A AFFIRMATIVE DEFENSE TO AGGRAVATED
INDECENT LIBERTIES WITH A CHILD

It is a defense to the charge of aggravated indecent
liberties with a child that at the time of the offense the
child was married to the accused.

Notes on Use

For authority, see K.8.A. 21-3504(b). This instruction should be given only
with respect to a prosecution of aggravated indecent liberties with a child in which
the defendant is charged with:

(a) sexual intercourse with a child;

(b) fondling or touching a child in a lewd manner;

(c) submitting to lewd fondling or touching by a child.

Pursuant to K.S.A. 21-3504(b), this defense is not applicable to prosecutions in
which the defendant is charged with causing or soliciting the child to engage in any
lewd fondling or touching of the person of another.

Effective July 1, 2002, Kansas does not recognize a common-law marriage
contract if either party to the marriage is under 18 years of age. See K.8.A. 23-
101(b).

284 (2003 Supp)



PatTERN INsTRUCTIONS FOR K ANSAS 3d

5708 AGGRAVATED CRIMINAL SODOMY—CHILD
UNDER 14

The defendant js charged with aggravated criminal
sodomy. The defendant pleads not guilty.
To establish this charge, each of the following claims must
be proved: : _
1. Thatthe defendant engaged in sodomy with a child who
was under 14 years of age; and
or
That the defendant caused a child under 14 years of age
to engage in sodomy with (any person) (an animal);

and
2. That the act occurred on or about the __ day of
» s i County,
Kangas.

Sodomy means: (_See PIK 3d 57.18, Sex Gifenses -
Definitions, for appropriate definition ).

Notes on Use

For authority, see K.8.A. 21-3506. Aggravated criminal sodomy is a severity level
1, person felony. But, aggravated criminal sodomy as described in K.S.A. 21-
3506(a)(1) or (a)(2) and committed by an offender who is 18 years of age or older is
an off-grid, person felony. In order for the court to semtence the defendant for
committing an off-grid, person felony, the fact that the defendant was 18 years of age
or older at the time the offense was committed must be submitted to the jury and
proven beyond a reasonable doubt. State v. Bello, 289 Kan. 191, 211 P.3d 139
(2009). Sec also State v. Gonzales, 289 Kan. 351, 212 P.3d 215 (2009). In this
instance, uniess the defendant stipulates to his or her age, the State must present
evidence to the jury of the defendant’s age at the time the offense was committed.
The following question should then be included on the verdict form submitted to the
jury: “If you find the defendant guilty of aggravaied criminal sodomy, do you also
unanimously find beyond a reasonable doubt that the defendant was 18 years of age
or older at the time the offense was committed? Yes_~ No_ »

@009 Supp) 287



PatteERN INsTRUCTIONS FOR KANSAS 3d

Comment

Lewd and lascivions behavior is not a lesser included offense of aggravated
sodomy. State v. Davis, 236 Kan. 538, 694 P.2d 418 (1985).

Aggravated criminal sodory is a general intent crime. Stare v. Plunketr 261 Kan.
1024, 934 P.24d 113 (1997).

In State v. Wilson, 247 Kan. 87, 95, 795 P.2d 336 (1990), the Court stated: "We
approve of the use of PIK 2d 57.08 in this case. We find no error in the use of the
phrase anal sexual relations in place of the term anal copulation in the pattern
instruction on aggravated criminal sodomy."

In State v. Moppin, 245 Kan. 639, 783 P.2d 878 (1989), the Court held that oral-
genital stimulation between the tongue of a male and the genital area of a female is not
sodomy under K.S.A. 21-3501(2). The Legislature amended the statute in L. 1990, ch.
149, § 2. A new definition of sodomy has been included in PIK 3d 57.18, Sex
Offenses - Definitions.

In State v. Clements, 241 Kan. 77, 734 P.2d 1096 (1987), the Court held that
indecent liberties with a child, K.S.A. 1984 Supp. 21-3503(1)(b), and aggravated
criminal sodomy were identical offenses except that indecent liberties was a class C
felony and aggravated criminal sodomy was a class B felony. The Court indicated
that while indecent liberties was not a lesser included offense, the defendant could
only be sentenced to the lesser penalty and that it would have been better practice to
instruct on indecent liberties.
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exhibiting, or advertising, for pecuniary profit or
with intent to arouse or gratify the sexual desire or
appeal to the prurient interest of the defendant, the
child or another.

¢. “Performance” means any film, photograph,
negative, siide, book, magazine or other prinied or
visual medium, any audio tape recording or any
photocopy, video tape, video laser disk, computer
hardware, software, floppy disk or any other
<computer related equipment or computer generated
image that contains or incorporates in any manner
any film, photograph, negative, photocopy, video
tape or video laser disk, or any play or other live
presentation,

d. “Nude” means any state of undress in which the
human genitals, pubic region, buttock or female
breast, at a point below the top of the areola, is less
than completely and opaquely covered.

INotes on Use

For authority, see K.S.A. 21-3516. Sexual exploitation of a child is a severity level
5, person felony. Sexual exploitation of a child as described in K.S.A. 21 -3516(a)3)
or (a)(6} when the offender is 18 years of age or older is an off-grid, person felony. If
the defendant is 18 years of age or older and the victim under 14 years of age, it is an
off-grid, person felony. In order for the court to sentence the defendant for
committing an off-grid, person felony, the fact that the defendant was 18 years of age
or older at the time the offense was committed must be submitted to the jury and
proven beyond a reasonable doubt. Stare v. Bello, 289 Kan. 191, 211 P.3d 139
{2009). See also State v. Gonzales, 289 Kan. 351, 212 P.3d 215 (2009). In this
instance, unless the defendant stipulates to his or her age, the State must present
evidence to the jury of the defendant’s age at the time the offense was committed. The
following question should then be included on the verdict form submitted to the jury:
“If you find the defendant guilty of sexual exploitation of a child, do you also
unanimously find beyond a reasonable doubt that the defendant was 18 years of age
or older at the time the offense was committed? Yes__ No___ ~
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Comment

In State v. Zabrinas, 271 Kan. 422, 24 P.3d 77 (2001), the Kansas Supreme Court
held that K.S.A. 21-3516 is not unconstitutionally overbroad. The Kansas Supreme
Court held that the words “exhibition in the nude” do not make the statute
unconstitutionally broad when read in conjunction with the surrounding language. In
State v. Coburn, 32 Kan. App. 2d 657, 87 P.3d 348 (2004), the Court held that the
phrase “exhibition in the nude” means more than mere nudity and encompasses a
child’s awareness so that the depiction is posed, displayed, or presented for public
view.

For 2 definition of the word “lewd,” see State v. Wells, 223 Kan. 94, 573 P.24 580
(1977).

Possessing a floppy disk containing two or more sexually explicit images of a minor
is a single act and cannot be divided into two or more distinct acts for prosecution.
State v. Donkam, 29 Kan. App. 2d 78, 24 P.3d 750 (2001).

Promoting obscenity is not a lesser included offense of sexnal exploitation of a
child. State v. Zabrinas, 271 Kan, 422, 24 P.3d 77 (2001).

)
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57.12-B PROMOTING SEXUAL PERFORMANCE BY A
MINOR

The statute upen which this instruction was based
(K.S.A.21-3519) was repealed in 1992. L. 1992, ch. 298. The
crime of promoting sexual performance by a minor has been
incorporated into the crime of sexual exploitation of a child.
See PIK 3d 57.12-A, Sexual Exploitation of a Child.
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57.12-C ELECTRONIC SOLICITATION OF A CHILD

The defendant is charged with the crime of electronic

solicitation of a child. The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved:

1. That the defendant by means of communication
conducted through the telephone, internet, or by other
electronic means (enticed) (solicited)
to {commit) (submit to) an act of (rape) (taking indecent
liberties with a child) (laking aggravated indecent
liberties with a child) (criminal sodomy) (aggravated
criminal sodomy) (lewd and lascivious behavior) (sexual
battery) (aggravated sexual battery); and

2. That was a person whom the
defendant believed was a child (under 14) (14 or more
bat less than 16) vears of age; and

3. That this act occurred on or about the day of

) ,in County,

Kansas.

As used in this instruction, “communication conducted
through the internet or by other electronic means” includes
but is not limited to e-mail, chatrcom chats and text
messaging.

The elements of (rape) (taking indecent liberties with a
child) (taking aggravated indecent liberties with a child)
(criminal sedomy) (aggravated criminal sodomy) (lewd and
lascivious behavior) (sexual battery) (aggravated sexual
battery) are as follows:

Notes on Use

For authority, see K.5.A. 21-3523. Electronic solicitation is a level 1, person
felony if the act is committed upon a person the offender believes is under 14 years
of age. It is a severity level 3, person felony if the act is committed upon a person the
offender believes is less than 16 years of age.
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2. That the prostitute was 14 or more years of age but less
than 16; and

OR
2. That the prostituie was less than 14 years of age; and

[2.] or[ 3.] That this act cccurred on or about the day of
, > i County,

Kamnsas.

Notes on Use

For authority, see K.5.A. 21-3513. Promoting prostitution is a class A, nonperson
misdemeanor when the prostitute is 16 or more years of age. Promoting prostitution
when the prostituie is 16 or more years of age is a severity level 7, person fglony if
committed by a person who has prior to the commission of the crime been convicted
of promoting prostitution. When the prostitute is under 16 years of age, promoting
prostitution is a severity level 6, person felony. Promeoting prostitution is an off-grid,
person felony when the offender is 18 years of age or older and the prostitute is less
than 14 years of age. In order for the court to sentence the defendant for committing
an off-grid, person felony, the fact that the defendant was 18 years of age or older at
the time the offense was committed must be submitted to the jury and proven beyond
areasonable doubt. State v. Bello, 289 Kan. 191,211 P.3d 139 (2009). See also Stare
v. Gonzales, 289 Kan. 351, 212 P.3d 215 (2009). In this instance, unless the
defendant stipulates to his or her age, the State must present evidence to the jury of
the defendant’s age at the time the offense was committed. The following question
should then be included on the verdict form submitted to the jury: “If you find the
defendant guilty of promoting prostitution, do you also unanimously find beyond a
reasonable doubt that the defendant was 18 years of age or older at the time the
offense was commifted? Yes  No 7

The first altemnative of paragraph 2 should be given when the prostitute is 14 or
more years of age but less than 16. The second alternative of paragraph 2 should be
given when the prostitute is less than 14 years of age and the offender is 18 or more
years of age.

The appropriate category of the offense should be selected.

Comment
In State v. Dodson, 222 Kan. 519, 565 P.2d 291 (1977), the Court stated thai when

the offer is implicit in the defendant's words and actions when taken in the context in
which they occurred, no overt act is required to complete the offense of solicitation.
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57.15-A PROMOTING PROSTITUTION - CHILD UNDER 16

The defendant is charged with the crime of promotiag
prostitution of a child under age 16. The defemdant
pleads not guilty.

To establish this charge, each of the following claims
must be proved:

1. That the defendant (procured as

a prostitute for a house of prostitution) (induced
to become a prostitute) (solicited
a patron for , a prostitute)
(procured , a prostitute, for a
patron) [(procured transportation for) (paid for the
transportation of) (transported)
with the intent of assisting or promoting
's engaging in prostitution];

2. That __ - was then under 16 years of
age; and
3. That this act occurred on or about the day of
s , in

County, Kansas.

Notes on Use

For authority, see K.S.A. 21-3513. Promoting prostitution ofa prostitute under
16 years of age is a severity level 6, person felony.
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Notes on Use

For authority and a list of definitions of terms used in this instruction, see K.S.A.
21-3520. Unlawful sexual relations is a severity level 10, person felony.

Comment

K.8.A. 21-3520(a)(7) does not apply to a patient in an institution who is incapable
of giving consent pursuant to K.S.A. 21-3502(a)(1){(C) or K.S. A, 21-3506(a)(3)(C).

K.S8.A. 21-3520(a)(8) does not apply if the offender is the parent of the student. In
the case of a parent offender, K.5.A. 21-3603 applies.

In State v. Stout, 34 Kan, App. 2d 83, 114 P.34 989 (2005), the Court of Appeals
held that french kissing can constitute lewd fouching in a prosecution under K.S.A.
21-3520. Whether such contact is lewd is a question for the jury by considering the
totality of the circumstances. The opinion further held that a broad dictionary
definition of the tern “morals” is error because it is not required by the Kansas pattern
instructions for prosecutions under K.8.A. 21-3520 and it invades the province of the

jury.
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5§7.27 UNLAWFUL VOLUNTARY SEXUAL RELATIONS

The defendant is charged with the crime of unlawful
voluntary sexual relations. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant engaged in (sexual infercourse)
{(sodomy) (lewd fondling or touching) with
R

2. That ( ) was a child who was 14 years of
age but less than 16 years of age at the time of the act;

3. That the defendant was less than 19 years of age and
less than 4 years of age older than ( ¥

4. That( } and the defendant were the only
parties involved in the act; and

5. That this act occurred on or about the
day of s , in
County, Kansas.

Notes on Use

For authority, see K.8.A. 21-3522. Under this statule, sexual intercourse is a
severity level 8, person felony; sodomy is a severity level 9, person felony; and lewd
fondling or touching is a severity level 10, person felony.

Comment

K.8.A. 21-3522 provides that this charge applies onty when the parties involved are
members of the opposite sex. However, in State v. Limon, 280 Kan, 275, 122 P.3d
22 (2005}, the Kansas Supreme Court determined that the statutory language “and are
members of the opposite sex™ violated the equal protection provisions of the United
States and Kansas Constitutions. The opinion observes that teenagers of the same sex
who engage in unlawful voluntary sexual relations are punished more harshly than
teenagers of the opposite sex who engage in similar conduct. The opinion further held
that the equal protection violation inherent in K.S.A. 21-3522 is cured by the
severance of the words “and are members of the opposite sex” from the statute.

The plain language of K.5.A. 21-3522(a) requires the offender to be older than the
victim. Inre ER, 40 Kan. App. 2d 986, 197 P.3d 870 (2008).
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58.04 AGGRAVATED INCEST

The defendant is charged with the crime of aggravated
incest. The defendant pleads not guilty.
To establish this charge, each of the following claims must

be proved:
1. That the defendant married who was
under 18 years of age;
Z. That the defendan{ knew that was

related o the defendant as ([biclogicaf] [adopied]
istep]) ¢(|child] [grandchild of any degree] [brother]
[sister] [half-brother] [half-sister] [umclel [aunt]
[nepkew] [niece]);

OR
That the defendant engaged in (sexual intercourse)
{sodomy) with ; or
That the defendant {emgaged in lewd fondling or
touching of the person of }
(submitted to lewd fondling or touching of [his][her]
persoit by ) with the intent to arouse
or to safisfy the sexual desires of ecither
or the defendant, or both;

That was at least 16 years old but
under 18 years old;
That the defendant knew that Was

related to defendant as ([biologicai] [adepted] [step])

{[child] [grandchild of any degree] [brother] [sister]

[half-brother] ihalf-sister] [uncle] [zunt] [nephew]

[niece]); and

That this act occurred on or about the day of
. i County,

Kansas.

Motes on Use

For authority, see K.85, A 21-3603. Aggravated incest isa severity level 7, person
felony, except when it results from otherwise lawfisl sexual intercourse or sodomy
with a person who is 16 or 17 years old, whick 1s a severity level 3, person felony.
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As the facts tequire, reference should he made to PIK 3d 57.02, Sexual
Intercourse - Definition, for a definition of sexual intercourse, or PIK 3d 57.18, Sex
Offenses - Definitions, for a definition of sodomy.

Comment

Comprehensive amendments in 1993 to the statutes defining sex crimes defined
sexual intercourse or sodomy with a child who is less than 16 years of age as crimes
regardless of whether the defendant is related to the victim or not. In cases involving
sexual intercourse, defendant is guilty of rape or aggravated indecent liberties, and
in cases of sodomy, defendant is guilty of criminal sodomy or aggravated criminal
sodomy, depending upon whether the child is under 14 years of age or is between 14
and 16 vears of age. Aggravated incest under K.8.A  21-3603(2)(A) now applies
only to “otherwise lawful sexual intercourse or sodomy.” Thus, it does not apply to
sexual intercourse or sodomy with a child who is less than 16, since such conduct is
unlawful. Nor does it apply to non-consensual sexual intercourse with a child who
is between 16 and 18 vears of age since that conduct is, respectively, rape or criminal
sodomy. It applies only to consensual conduct with a child who is between 16 and
18 years of age. Thus, State v. Sims, 33 Kan. App. 2d 762, 108 P.3d 1007 (2005),
held a parent was properly charged with rape ofhis child who was less than 14 years
of age and could not be charged with aggravated incest. Decisions under former
statutes, such as Carmichael v. State, 255 Kan. 10, 872 P.2d 240 (1994), and Srate
v. Williams, 250 Kan. 730, 829 P.2d 892 (1992), holding that parents could be
charged with aggravated incest but not with forcible rape or indecent liberties with
a child are not authoritative under current statutes.

For a thorough analysis of the legislative history behind the 1993 changes to
K.S.A. 21-3603, see State v. Ippert, 268 Kan. 254, 995 P.2d 858 (2000).

It is the Committee's opinion that the words "otherwise lawful” are intended to
distinguish this crime from other offenses and are not necessary in the instruction.

Lewd fondling or touching has been defined as: "fondling or touching in a manner
which tends to undermine the morals of the child, which is so clearly offensive as to
outrage the moral senses of a reasonable person and which is done with a specific
intent to arouse or satisfy the sexual desires of either the child or the offender or
both." State v. Wells, 223 Kan. 94, 573 P.2d 580 (1977). Also refer to PIK 3d
57.035, Indecent Liberties with a Child, Notes on Use.

The aggravated incest statute, K.S.A. 21-3603, is not applicable to the sexual
relationship between a half-blood uncle and the minor daughter of a half-brother.
State v. Craig, 254 Kan, 575, 867 P.2d 1013 (1994) (Overruling State v. Reedy, 44
Kan. 190, 24 Pac. 66 [1890]).

In State v. McMaullen, 20 Kan. App. 2d 985, 894 P.24 251 (1995), the Court of
Appeals upheld the conviction of a mother for aiding and abetting aggravated
sodomy and for aiding and abetting indecent liberties of her own child even though
she could not be charged as a principal in those crimes.

336 (2009 Supp.}



PatTERN INsTRUCTIONS FOR K ANSAS 3d

58.10-A AFFIRMATIVE DEFENSE TO ENDANGERING A
CHILD

If the sole reason for the charge of endangering a child
is that defendant relied upon or furnished treatment by
spiritnal means through prayer in lien of medical
treatment or remedial care of the child, it is a defense to
the charge of endangering a child that the defendant in
good faith selected and depended upon spiritual means
alone through prayer, in accordance with the tenets and
practice of a recognized church or religious
denomination.

Neotes on Use

For authority, see K.S5.A. 21-3608(b).

This instruction should only be given if the defendant is the parent or guardian
of the child. If this instruction is used, PIK 3d 52.08, Affirmative Defenses -
Burden of Proof, should be used.
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58.10-B AGGRAVATED ENDANGERING A CHILD

The defendant is charged with the crime of aggravated
endangering a child. The defendant pleads not guilty.
To establish this charge, each of the following claims must

be proved:

1. {(a) That the defendant inientionally caused or
permifted to be placed in a situation
in which “s life, body or health was
injured or endangered;
or

Z.

3.

(b) That the defendant recldessly caused or permitted
to be placed in a situation in
which ‘s life, body or health was
injured or endangered;

or

(c) That the defendant caunsed or permitéed such ¢hild
to be in an environment where a person is selling,
offering for sale or having in such person’s possession
with intent to self, deliver, distribute, prescribe,
administer, dispense, manufacivre or attempt tfo
manufacture any methamphelamine;

or :

{d) That the defendant caused or permitted such child
to be in an environment where drug paraphernalia or
volatile, toxic or flammable chemicals are stored for the
purpose of manafacturing or attempting fo
manufacture any methamphetzmine.

That was then a child
under the age of 18 vears; and
That this act occurred on or about the day of

s , in County, Kansas.

Motes on Use

For authority, see K.5.A, 21-3608a. A violation of this statute is a severity level
9, person felony. Itis defined as one ofthe “inherently dangerous™ felonies by K.S.A.

21-3426.

For the definition of “methamphetamine” see K.S.A. 65-4107(d)(3) and (N{1). For
the definition of “manufacture” see K.S.A. 21-36a01(i}. For the definition of “drug
paraphernalia” see K.S.A. 21-36a01(1).
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5811 ABUSE OF A4 CHILD

The defendant is charged with the crime of abuse of a
child. The defendant pleads not guilty.
To establish this charge, each of the following claims must
be proved:
i. That the defendant intentionally {tortured) (cruelly
beat) (inflicted cruel and inhuman bodily punishment

upon) (shook , which resulied in great
bodily karm to) 3
2. That was 2 child under the age of 18
years; and
3. That this act sccurred on or about the day of
) , i : County,
Kansas.

Motes on Use

For authority, see K.5.A. 21-3609. Abuse of a child is & severity level 5, person
felony.

Comment

The above instruction was deemed to be sufficient in State v. Carr, 265 Kan. 608,
617, 963 P.2d 421 (1998).

The words torturs, beat, abuse, crucl punishment, or inhuman punishment are not
so vague or indefinite as to be unenforceable as a penal statute. State v. Fahy, 201
Kan. 366, 440 P.2d 566 (15968).

Abuse of a child is not a lesser oifense of aggravated battery and both may be
separately charged in the same information, even though they arise out of the same
episode or transaction. However, when a conviction is set aside, any new trial is
limited to the crime originally charged or, if conviction was on a lesser included
offense, the included crime of which the defendant was convicted. Other crimes
proven in the first trial, and which could have been but were not charged or relied
upon, may not be added as new charges in the new trial. A conviction on the lesser
offense of criminal injury to persons which is later vacated because of the statuie's
unconstitutionality is a bar pursuant to K.S5.A. 21-3108(2)(a) to a prosecution for
abuse of a child. In re Berkowirz, 3 Kan. App. 2d 726, 602 P.2d 99 (1979).

In a felony-murder case, the proper test for determining whether an underlying
felony merges into a homicide is whether all the elements of the felony are present in
the homicide and whether the felony is a lesser included offense of the homicide,
following Staie v. Rueckert, 221 Kan. 727, Syl 9 6, 561 P.2d 850 (1977). A charge
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of abuse of a child may meet the Rueckert test for merger into a charge of felony-first-
degree murder. In Statev. Brown, 236 Kan. 800, 803, 696 P.2d 954 (1985), the Court
stated: "We are not called upon, and do not here decide, whether a single instance of
assaultive conduct, as opposed to a series of incidents evidencing extensive and
continuing abuse or neglect, would support a charge of felony-murder.”

In State v. Lucas, 243 Kan. 462, 759 P.2d 90 (1988), aff'd on rehearing 244 Kan.
193, 767 P.2d 1308 (1989), the Court addressed the question left open in Brown. The
Court conciuded that a single instance of assaultive conduct cannot be the underlying
felony justifying a charge of felony-murder. Moreover, when a child dies from an act
of assaultive conduct, prior acts of abuse cannot be used as the basis for charging
felony-murder. See also; State v. Prouse, 244 Kan. 292, 297, 767 P.2d 1308 (1989).

In Lucas, the Court expressed concern that the Rueckert test for merger is
misleading. The key is "whether the elements of the underlying felony are so distinct
from the homicide so as not to be an ingredient of the homicide.” 243 Kan. at 469.

After the Lucas and Prouse decisions, the Legislature amended K.S.A. 21-3401 o
provide that felony murder includes a killing committed in the perpetration of abuse
of achild. In 1993, the Legislature included abuse of a child in the list of inherently
dangerous felonies for purposes of felony murder. See K.S.A. 21-3436. In State v.
Smallwood, 264 Kan. 69, 955 P.2d 1209 (1998), the court held that a single instance
of child abuse could be the underlying felony for a felony murder conviction.

In State v. Hupp, 248 Kan. 644, 809 P.2d 1207 (1991), the Supreme Court held
K.S.A. 21-3609 to be constitutional and that it does not require proof of a specific
intent to injure. On July 1, 1995, K.S.A. 21-3609 was amended by inserting the
words, "shaking which results in great bodily harm." After this amendment, the court
was asked in State v. Carr, 265 Kan. 608, to revisit the constitutionality of the statute
and concluded that the statute was not vague. ‘

The words "willfully torturing” in K.5.A. 21-3609 do not cause child abuse to be
a specific intent crime. State v. Bruce, 255 Kan. 388, 874 P.2d 1165 (1994).

In State v. Mercer, 33 Kan. App. 2d 308, 317, 101 P.3d 732 (2004), the court of
appeals affirmed the trial court’s conviction of defendant for child abuse under K.S.A.
21-3609 after defendant contended that trial court erred in supplementing PTK 58.11
by defining the word “torture” for jurors. The appeliate court ruled that because the
definition offered by the trial court was the same definition offered by the Kansas
Supreme Court in State v. Bruce, 255 Kan. 388, 874 P2d H65 (1994), the trial
court’s instructions were not misleading and did not constitute reversible error. The

_definition of “torture,” as used by the Kansas Supreme Court in Bruce, is “[t]o inflict
intense pain to body or mind for purposes of punishment.”

Neither severity level 7 aggravated battery under K.5.A. 21-3414(a}(1)(C) nor
battery under K.S.A. 21-3412 are lesser included offenses of abuse of a child under
K.S.A. 21-3609. State v. Alderete, 285 Kan. 359, 172 P.3d 27 (2007).

For definitions of “torture,” “crucl,” and “inhuman,” see State v. Wilson, 41 Kan.
App. 2d 37, 200 P.3d 1283 (2008).
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58.12-E° UNLAWFULLY HOSTING MINORS CONSUMING
ALCOHOL OR CEREAL MALT BEVERAGES

The defendant is charged with the crime of unlawfully
hosting minors consuming alcohol. The defendant pleads
not guilty.

To establish this charge, each of the following claims must
be proved:

1. Thatthe defendant [(owned)(occupied)(procured)] [(a

residence)(a building)(a structure)(a room)(any land)j;

2. That the defendant (intentionally) (recklessly)

permitted the (residence) (building) (structure}(room}
(land) to be used in a manner that resulted im the
possession or consumption of ateoholic liguor or cereal
malt beverages there by persons ander the age of 21;

and
3. That this occurred on or about the day of
) , in County,

Kansas.

Notes on Use

For authority, see K.5.A. 21-3610c. Unlawfully hosting minors consuming
alcohol or cereal malt beverages is a class A, person misdemeanor. The 2606
Legislature raised the minimum fine from $200 to $1,000.

In 2007, the legislature amended K.S.A. 21-3610c to change the prohibited
conduct from hosting persons less than 18 to hosting a “minor.” The statute
incorporates the definitions contained in K.S.A. 41-102, which defines “minor” as
a person under 21 years of age. K.5.A. 41-102(q).

For a definition of “cereal malt beverages,” see K.S.A. 41-2701 and amendments
thereto.

For a definition of “alcoholic liguor,” see K.8.A_ 41-102 and amendments thereto.

(2009 Supp.) 352a
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CHAPTER 59.00

CRIMES AGAINST PROPERTY

PIK
Number

Theft ... e e 59.01
Theft—Knowledge Property Stolen . . ................. 39.01-A
Theft-Welfare Fraud ... ... .. ... ... oo, 59.01-B
Theft - Multiple Acts - Value NotInfssue ... ... ... 59.01-C
Theft - Multiple Acts - Common Scheme - Value Not

MIssue 59.01-D
Theft Of Lost Or Mislaid Property ... ... ... ... ... 58.02
Theft Of Services . . oo oo 55.03
Criminal Deprivation Of Property ........ ... ........ 59.04
Fraudulently Obtaining Execution Of A Document ... ... 359.05
Worthless Check ... .. i 59.06
Statutory Presumption Of Intent To Defraud - Knowledge

Of sufficient Funds . . ... ... .. ot 59.06-A
Woithless Check - Multiple .. ........ .. ..o vt 59.06-B
Worthless Check-Defenses ... 59.07
Habitually Giving A Worthless Check Within Two Years . 59.08
Habitually Giving Worthless Checks - On Same Day ... .. 59.09
Causing An Unlawful Prosecution For Worthless Checkk ..  59.10
Forgery - Making Or Issuing A Forged Instrument ... .... 59.11
Forgery - Possessing A Forged Instrument ............. 59.12
Making False Information ............ ... . ... ..., 56.13.
Destroying A Written Instrument . ................ ..., 59.14
Altering A Legislative Document .................... 5615
Possession Of Forgery Devices . ... ............... ... 59.16
Burglary . ..o e 59.17
Aggravated Burglary ........ ... oo aoi 59.18
Possession Of Burglary Tools ... .. ... ... ... 59.19
Arson (Before July 1,2000) ... oo 59.20
Arson (After July 1,2000) ... ... 59.20-A
Arson - Defraud An Insurer Or Lienholder (Before

July 1,2000) ..o 59.21

(2007 Supp.)
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Arson - Defraud An Insurer Or Lienholder (After

July ,2000) ..o 59.21-A
Aggravated Arson ... ... oL i 59.22
Criminal Damage To Property-—Without Consent . ...... 59.23
Criminal Damage To Property—With Intent To Defraud An

Insurer Or Lienholder ... ... ... ... ... ... ...... 59.24
Criminal TTespass .........oviviiiiinrrinnrninnns 59.25
Criminal Trespass - Health Care Facility ................ 59.25-A
Criminal Trespass On Railroad Property ................ 59.25-B
Littering-Public ......... ... i, 59.26
Littering - Private Property .......... ... ... ... .. .... 59.27
Tampering With A Landmark . .............. ... . ... 59.28
Tampering With A Landmark - Highway Sign Or Marker .. 59.29
Tampering With A Traffic Signal ..................... 59.30
Aggravated Tampering With A Traffic Signal ........... 59.31
Injury To A Domestic Animal . ....... ... ........... 59.32
Criminal Honting ... ... .. . o i 59.33
Unlawful Hunting - Posted Land ...................... 59.33-A
Criminal Hunting—Defense ...... ... ... ... ....... 59.33-B
Intentional Criminal Hunting ...................... ... 59.33-C
Criminal Use Of Financial Card of Another ............. 59.34
Criminal Use Of Financial Card—Cancelled . ............ 59.35
Criminal Use Of Financial Card—Altered Or Nonexistent . . 59.36
Unlawful Manufacture Or Disposal Of False Tokens ...... 59.37
Criminal Use Of Explosives . . . ....... ... ..ot 59.38
Criminal Use Of Explosives—Simulated ............... 59.38-A
Possession Or Transportation Of Incendiary Or

Explosive Device . .........ooo i, 59.39
Criminal Use Of Noxious Matter ...................... 59.40
Impairing A Security Interest—Concealment Or

Destruction ........coviiiiiiinin i, 59.41
Impairing A Security Interest—Sale Or Exchange ........ 59.42
Impairing A Security Interest-—Failure To Account .. .. ... 59.43
Fraudulent Release Of A Security Agreement ............ 59.44
Warehouse Receipt Fraud - Original Receipt ............ 59.45
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MNotes on Use

For authority, see K.§.A. 21-3719. Aggravated arson which results in great bodily
harm or disfigurement to a firefighter or law enforcement officer in the course of
fighting or fnvestigating the fire is a severity level 3, person felony. Aggravated arson
comemitted upon a building or property in which there is a human being resulting in
a substantial risk of bodily harm is a severity level 3, person felony. Aggravated arson
committed upon a building or property in which there is a human being resulting in
no substantial risk of bodily harm is a severity level 6, person felony.

‘When defendant has been charged with aggravated arson resulting in a substantial
risk of bodily harm and there is an issue as to the seriousness of the risk, PIK 3d
68.09, Lesser Included Offenses, should also be given together with PTIK 3d 68.10,
Verdict Form.

Comment

A definition of damage is not necessary as the word is "in common usage" and
understandable by "lay and professional people alike." State v. McVeigh, 213 Kan.
432,316 P.2d 918 (1973).

A dead person is not a2 "human being" within the meaning of K.S.A. 21-3719. State
v. Kingsley, 252 Kan. 761, 851 P.2d 370 (1993).

In State v. Johnson, 12 Kan. App. 2d 239, 738 P.2d 872 rev. denied 242 Kan. 905
(1987), the Court held that “any interest” in K.S.A. 21-3718(a)(1) includes aleaschold
interest in real property.

In State v. Walker, 21 Kan. App. 2d 950, 910 P.2d 871 (1996), the Court construed
the word “explosive™ as used in the statute defining the crime of arson (K.S.A. 21-
3718) to mean “explosion.”

(2008 Suppy 399
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5923 CRIMINAL DAMAGE TO PROPERTY—-WITHOUT
CONSENT

The defendant is charged with criminal damage to
property. The deferdant pleads not guilty.
To establish this charge, each of the following claims must

be proved:

1. That (was the owner of property
described as )(had an interest
asa in property described
as %

2. That the defendant intentionally (damaged) (injured)
(mutilated) (defaced) (destroyed) (substamtially
impaired the use of) the property by means other than
by fire or explosion;

3. That the defendant did s¢ without the comsent of

4. That the property was damaged to the exient of
(325,000 or more} (at least $1,000 bmt less than
$25,000) (less than $1,000); and

5. That this act ocenrred on or about the day of

, ,in County,

Kansas.

Notes on Use

For authority, see K.S.A. 21-3720(a)(1). Criminal damage to property is a
severity level 7, nonperson felony if the property is damaged to the extent of $25,000
or more. Criminal damage to property is a severity level 9, nonperson felony if the
property is damaged to the extent of at least $1,000 but less than $25,000. Criminal
damage to property is a class B, nonperson misdemeanor if the properfy damaged is
of the value of less than $1,000 or is of the value of $1,000 or more and is damaged
to the extent of less than $1,000.

Where the extent of damage is in issue, PIK 3d 68.11, Verdict Form - Value in
Issue, and PIK 3d 59.70, Value in Issue, should be used and modified accordingly.

400 (2009 Supp)
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See PIK Civil 3d, Chapter 171 for instructions as fo property damage and value.
Comment

Under the statute, property cannot be damaged more than the vahue of the property
at the time the damage occurred. If the value of the property at the time it is
damaged is less than $1,000, then the defendant cannot be convicted of a felony.
The preceding two sentences may be made the basis for an instruction, if needed.

Where a defendant is convicted of criminal damage to property and where the jury
did not determine the amount of the damage and there was an issue as to whether the
damage was more or less than $50, the conviction was set aside and the trial court
was directed to sentence the defendant for a misdemeanor. State v. Smith, 215 Kan.
865, 528 P.2d 1193 (1974); State v. Piland, 217 Kan. 689, 538 P.2d 666 (1973).

Criminal damage to property is not a lesser included offense of theft. State v.
Shoemake, 228 Kan. 572, 618 P.2d 1201 (1980).

It is doubtful if a charge under K.S.A. 21-3720(a)(1) is a lesser included offense
of arson. Where the cause of damage is in issue, a charge in the alternative may be
appropriate. Cases supporting this view are: State v. Saylor, 228 Kan. 498, 618 P.2d
1166 (1980); State v. Lamb, 215 Kan. 795, 530 P.2d 20 (1974); State v. Jackson,
223 Kan. 554, 575 P.2d 536 (1978).

Voluntary intoxication is not a defense to a general intent crime, and a jury
instruction thereon would not ordinarily be appropriate or required. In Stafe v.
Sterling, 235 Kan. 526, 680 P.2d 301 (1984), the Court found that K.S.A. 21-
3720(a)(1)1is a general intent crime whereas K.S.A. 21-3720(a){2) is a specific intent
crimne. Therefore, an instruction on voluntary intoxication would not ordinarily be
appropriate under K.S.A. 21-3720(a)(1). However, it might be a defense where the
evidence shows that defendant did not participate as a principal but only as an aider
and abettor. Under those circumstances, a specific intent of a defendant may be a
proper issue in the case. State v. McDaniel & Owens, 228 Kan. 172,612 P.2d 1231
(1980).

The sole distinction between Criminal damage to property, K.S.A. 21-3720 and
Arson, K.S.A. 21-3718, is that arson proscribes knowingly damaging another
persen's property by means of fire or explosive and criminal damage to property
proscribes willfully damaging another person's property by means other than by fire
or explosive. That the damages to property of another was brought about by means
other than by fire or explosive is an essential element of Criminal damage to property
" K.S.A. 21-3720. Zapatav. State, 14 Kan. App. 2d 94, 782 P 2d 1251 (1989).

{2009 Supp.} 40 1
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In State v. Jones, 247 Kan. 537, 802 P.2d 533 (1990), the criminal damage to
property invotved the breaking of windows in a 1977 Dodge car. The Supreme
Court held that, for purposes of determining if the offense was a felony or
misdemeanor, the value of damage was the cost of replacement plus instaliation, not
to exceed the total value of the car. Since the State failed to present evidence to
establish the value of the car, the Supreme Court reversed the felony convictions of
criminal damage to property.

In State v. Walker, 21 Kan. App. 2d 950, 910 P.2d 871 (1996), the Court
construed the word “explosive” as used in the statute deftning the crime of arson
(K.S.A. 1993 Supp. 21-3718) to mean “explosion.”
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59.24 CRIMINALDAMAGE TOPROPERTY—WITHINTENT
TO DEFRAUD AN INSURER OR LIENHOLDER

The defemdant is charged with criminal damage to
property. The defendant pleads not guilty.

To establish this charge, each of the following claims muust
be proved:

1. That the defendant intentionally (damaged) (defaced)
by means other than by fire or

explosion;
2. That was an insurer of the property;
or
That had an interest in the property

because (he)(she) had a lien thereon;
3. That the defendant did so with the intent to (injure)
(defraud)
4, That the property was damaged to the extent of
(325,000 or more) (at least 51,000 but less than
$25,000) (less than $1,000); and
5. That this act occarred on or about the day of
s , in County,

Kansas.

Notes on Use

For authority, see K.8.A. 21-3720(a}2). Criminal damage to property is a severity
level 7, nonperson felony if the property is damaged to the extent of $25,000 or
more. Criminal damage to property is a severity level 9, nonperson felony if the
property is damaged to the extent of at least $1,000 but less than $25,000. Criminal
damage to property is a class B, nonperson misdemeanor if the property damaged is
of the value of less than $1,000 or is of the value of $1,000 or more and is damaged
to the extent of less than $1,000.

Where the extent of damage is in issue, PIK 3d 68.11, Verdict Form - Value in
Issue, and PIK 3d 59.70, Value in Issue, should be used and modified accordingly.

This instruction should not be used for K.5.A. 21-3720(a)(1).

See PIK Civil 3d, Chapter 171 for instructions as to property damage and value.

Voluntary intoxication is not a defense to a general intent crime, and a jury
instruction thereon would not ordinarily be appropriate nor required. In State v.
Sterling, 235 Kan. 526, 680 P.2d 301 (1984}, the Court found that X.S.A. 21-
3720(2)(1) is a general intent crime whereas K.S5.A. 21-3720(a)(2) is a specific intent
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crime. Therefore, an instruction on voluntary intoxication would not erdinarily be
appropriate under X.8.A. 21-3720¢a)(1). However, it might be a defense where the
evidence shows that defendant did not participate as a principal but only as an ajder
and abettor. Under those circumstances, a specific intent of a defendant may be a
proper issue in the case. Statev. McDaniel & Owens, 228 Kan, 172, 612 P.2d 1231
(1980).

Comment

Under the statute, property cannot be damaged more than the value of the property
at the time the damage occurred. If the valuc of the property at the time it is
damaged is less than $1,000, then the defendant canmot be convicted of a felony.
The preceding two sentences may be the basis for an instruction, if needed.

In State v. Walker, 21 Kan. App. 2d 950, 910 P.2d 871 (1996), the Court
construed the word “explosive” as used in the statute defining the crime of arson
(K.S.A. 1993 Supp. 21-3718) to mean “explosion.”™
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59.67-B REMOVAL OF A THEFT DETECTION DEVICE

The defendant is charged with removal of a theft detection
device. To establish this charge each of the following claims
must be proved:

1. That (name of owner) owned merchandise equipped

with a theft detection device;

2. That defendant, without the permission of (name of
owner) intentionaliy removed the theft detection device
prior to purchase;

3. Thatdefendant removed the theft detection device with
the intention of making theft of the merchandise easier;
and

4. That this act cccurred on or about the _ day of

, in ' County, Kansas.

Notes on Use

For authority, see K.S.A. 21-3764. Violation of this provision is a severity level
9, nonperson felony.

Comment

In State v. Armstrong, 276 Kan. 819, 825-828, 80 P.3d 378 (2003), the court
upheld the constitutionality of K. S, A. 21-3764(d) by adding a specific intent element.

In State v. Davison, 41 Kan. App. 2d 70, 199 P.3d 1278 (2009}, the court held that
ajury instruction on removal of a theft detection device which lacked a specific intent
element was clearly erroneous.
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59.68 COUNTERFEITING MERCHANDISE OR SERVICES

472d

The defendant is charged with the crime of counterfeiting.
The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved:

1. That the defendant (made) (dlsplayed) (advertised)
(distributed) (offered for sale) (sold) (possessed with the
intent to sell or distribute} certain (deseribe ifem or
service);

2. That such (describe item or service} was identified by a
(trademark) (trade name) owned by ;

3. That did not authorize the
defendant to use the (trademark) (frade name);

4. That the retail valne of the (describe item or service)
(made) (displayed) (advertised) (distributed) (offered
for sale) (sold) (possessed with the intent to self or
distribute) was (less than $1,000) (at least $1,000 but
less than $25,000) (525,000 or more);

or
That the namber of (describe item or service) (made)
(displayed) (advertised) (distributed) (offered for sale)

(sold) (possessed with the intent to sell or distribute)
was (more than 100 but less than 1,000) (1,000 or

more);
and
5. That this act eccurred on or about the day of
. Lin County,
Kansas. '

In determining the quantity and retail value of the
(describe item or service), you should include the aggregate
number and value of all (items) (services) identified by the
(trademark) (trade name) that the defendant (made)
(displayed) (advertised) (distributed) (offered for sale) (sold)
(possessed with the intent to sell or distribute).

{2007, Supp.)
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2. That the defendant did so knowingly and maliciously;

and
3. That this act occurred on or about the day of
, » in
County, Kansas.

Maliciously means the defendant acted with an intent to
vex, annoy, harm or injure in any way another person, or
with an intent to thwait or interfere in any manner with the
orderly administration of justice.

Notes On Use

For authority, see K.5.A. 21-3832. Intimidation of a witness or victim is a class B,
person misdemeanor. For the definition of “malice,” see K.S.A. 21-3831(b).

Insert name of witness, victim or person acting on behalfof a victim in blank space
in Element No. 1.

Insert type of "other proceeding or inquiry” in blank space in Element No. 1.

Insert name of individual in blank spaces.

Comment

It was held in State v. Reed, 213 Kan. 557, 559-562, 516 P.2d 913 (1973) that it
is not necessary that an action or proceeding be pending at the time an attempt is
made to deter a witness from giving evidence in order for a person to be guilty of
corruptly influencing a witness under K.S.A. 21-3806 (repealed L. 1983). The
expressed reasoning would appear applicable in prosecutions under K.S.A. 21-3832
and K.S.A. 21-3833.

In State v. Phelps, 266 Kan. 185, 967 P.2d 304 (1998), the court notes that the
proper fest to determine the reaction of an alleged victim in an intimidation or
aggravated mtimidation charge is objective, not subjective, i.e., that of a reasonable
person. There are exceptions to this rule, such as where the perpetrator has knowledge
of a particular vulnerability of the victim and then acts with full knowledge of the
victim”s vulnerability.
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60.06-B AGGRAVATED INTIMIDATION OF A WITNESS OR
VICTIM

The defendant is charged with the crime of aggravated
intimidation of a (witness) (victim) (person acting on behalf
of a victim). The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant prevented or dissuaded, or
attempted to prevent or dissuade, a (witness) (victim)
(person acting on behalf of a victim),

, from (_cite appropriate violation
listed in PIK 3d 6(.06-A ); and

2. That the act was accompanied by an expressed or
implied threat of force or violence against the (person)
(property) of a (witness) (victim) (other person);
or
That the act was in furtherance of a conspiracy;
or
That the defendant had been previously convicted of

3

or
That the (witness) (victim), , was
under 18 years of age;
or
That the act was committed for (pecuniary gain) (other
consideration) by the defendant acting upon the
request of another person;

3. That the defendant did so knowingly and maliciously;

and
4. That this act occurred on or about the day of
, ,in - County,
Kansas.

Maliciously means the defendant acted with an intent to
vex, annoy, harm or injure in any way another person, or
with an intent to thwart or interfere in any manner with the
orderly administration of justice.
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Notes On Use

For authority, see K.S.A. 21-3833. Aggravated intimidation of a witness or victim
is a severity level 6, person felony. For the definition of "malice," see K.S.A. 21-
3831(h).

Conspiracy should be defined when the State alleges the act was committed in
furtherance of a conspiracy. See PIK 3d 55.05, Conspiracy - Defined, for definition.

Whether a prior conviction of defendant was for a crime included within the
provision of subsection (2)(3) of K.S.A. 21-3833 is a question of law for the Court.
Where found to be included, insert the crime in the blank space. Insert name of
witness, victim or person acting on behalf of a victim in blank space. The Commitiee
recommends that PIK 3d 52.06, Proof of Other Crime - Limited Admissibility of
Evidence, be given.

Comment

See Comment to PIK 3d 60.06-A. For the definition of “malice,” see K.S.A.
213831(b). :

PIK 3d 60.06-B was followed in State v. Moody, 35 Kan. App. 2d 547, 555, 132
P.3d 985 (2006).

When the defendant is charged with an attempt to prevent a witness from testifying
by threat of force or violence, the State need not prove that the victim or witness
actually perceived the threat. Further, because an attempt to intimidate a witness is
a specific and altemative means of committing aggravated intimidation of a witness,
the State is not required to prove the elements of attempt under the general attempt
statute, K.5.A. 21-3301. State v. Quinones, 42 Kan. App. 2d 48, 208 P.3d 335
(2009).

In State v. Johnson, 40 Kan. App. 2d 397, 192 P.3d 661 (2008), the Court of
Appeals found that a Kansas district court had jurisdiction over a defendant who took
her granddaughter from Colorado to an undisclosed location in New Mexico in order
to prevent the child from appearing in Kansas to testify about alleged sexual abuse
perpetrated upon her by her father. The court analyzed the jurisdictional question
under K.5.A. 21-3104 and found that the proximate result of the defendant’s act
occurred in Reno County, when the child failed to appear to testify, and thus found
Jurisdiction was proper under K.5.A. 21-3104{c){2).
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60.06-C UNLAWFUL DISCLOSURE OF AUTHORIZED
INTERCEPTION OF COMMUNICATIONS

The defendant is charged with the crime of unlawful
disclosure of authorized interception of (wire) (oral)
(electronic) communications. The defendant pleads not
guilty.

To establish this charge, each of the following claims
must be proved: '

1. That the defendant communicated to a person or

made public in any way the existence of an
application or order for the interception of {wire)
(oral) (electronic) communications;

3. That the act was done with the intent to obstruct,

impede or prevent an authorized interception; and

3. That this act occurred on or about the day of

L] ¥ in . :
County, Kansas.

Intercept means the hearing or otherwise learning of the
contents of any wire, oral or electronic communication
through the use of any electronic, mechanical or other
device.

Notes On Use

For authority, see K.S.A. 21-3838. Unlawful disclosure of an auvthorized
interception of communications is a severity level 10, nonperson felony.

Definitions of wire communication, oral communication and electronic
communication are found in K.$.A. 22-2514,
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Notes On Use

For authority, see K.S.A. 21-3809. Escape from custody is a class A, nonperson
misdemeanor. :

The stahuie defining escape from custody requires that the defendant be in lawful
custody. Eawful custody is initially a question of law for the Court to determine and
not a question of fact for the jury to decide. "Custody” does not include general
supervision of a person on probation or parole or constraint incidental to release on
bail. K.S.A. 21-3809(b)(1).

For definition of “juvenile offender” and “juvenile detention center,” see K.S.A.
38-1601 et seq. and amendments thereto. '

K.5.A. 22-3220 was amended to reflect that the term “insanity” has been replaced
by “mental disease or defeet,” for crimes committed January 1, 1996, or thereafier.

Comment

Lawful custody is initially a question of law for the Court to determine and not a
question of fact for the jury to decide. Srate v. Mixon, 27 Kan. App. 2d 49, 998 P.2d
519 {2000),

“Lawful custody” contemplates an intent on the part of prison officials to exercise
actual or constructive control over the prisoner in some way that restrains the
prisoner’s liberty. A prisoner who fails to abide by the conditions of house arrest
may be found guilty of escape from custody. The key factor is whether or not prison
officials have shown an intent to abandon ot give Up their prisoner, leaving him free
to go on his way. State v. Kraf¥, 38 Kan. App. 2d 215, 219, 163 P.3d 361, rev.
denied, 285 Kan. 1176 (2007).

In State v. Carreiro, 203 Kan. 875, 8§78, 457 P.2d 123 (1969), the Court discusses
and defines "escape” and states what constitutes "escape.” The Court, in this case,
also stated when a person is in "lawful custody."

In State v. Pruett, 213 Kan. 41, 515 P.2d 1051 (1973), the Court held that in view
of the specific statutory definition of the word "charge” in K.§.A. 22-2205(5), that
escape statutes K.S.A. 21-3809 and 21-3810, are applicable only where a defendant
escapes from lawful custody while being held on a written charge contained in a
complaint, information, or indictment. This does not mean that the State is without
atemedy where the defendant escapes custody prior to the filing of a formal written
complaint. The Court also held that K.S.A. 21-3803, which provides for the offense
of obstructing legal process or official duty, is broad enough to cover cases where the
defendant escapes from custody prior to the filing of a formal written complaint,
information, or indictment.

Compulsion as a defense to escape from custody is available to a defendant who
presents evidence that 1) the inmate faced a specific threat of imminent death or great
bodily harm; 2) there was no time for a complaint to authorities or a history of futile
complaints to authorities; 3) there was no time or opportunity to resort to the courts;
4)there is no evidence of force or violence toward prison personnel or other innocent
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persons in the escape; and 5) the inmate promptly reported to the proper authorities
once he attained a position of safety from the imminent threat. State v. Trons, 250
Kan. 302, 827 P.2d 722 (1992), State v. Harvey, 41 Kan. App. 2d 104, 202 P3d21
(2009). In the event that the defendant presents evidence on these elements, the jury
should be given the compulsion instruction, PIK 3d 54.13.
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60.11 AGGRAVATED ESCAPE FROM CUSTODY

The defendant is charged with the crime of aggravated
escape from custody. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

A.1. That the defendant was being held in custody

{(a) on a written charge or conviction of a felony)

[(b) upon a charge or adjudication as a juvenile
offender, where the act, if committed by an adult,
would constitute a felony]

[(c) prior to or upon a finding of probable cause for
evaluation as a sexually violent predator]

[(d) upon commitment to a treatment facility as a
sexually violent predator}

[(¢) uponcommitment to a state secarity hospitalupon
a finding of not guilty by reason of insanity or
mental disease or defect of a felony]

[() on an adjudication of a felony and is 18 years of
age or over] or

[(g) upon incarceration at a state correctional
institution while in the custody of the secretary of
corrections) ‘

2. That the defendant intentionally departed from
custody without lawful authority from

; and

or
That the defendant intentionally failed fo return to
custody following (temporary leave authorized by
law) (temporary leave granted by a court order);
and

OR

B.1. That the defendant was being held in custody

[(2) on a charge or conviction of any crime]
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[(b) on a charge or adjudication asa juvenile offender,
where the act, if committed by an adult, would
constitute a felony]

[(¢) prior to or upon a finding of probable cause for
evaluation as a sexually violent predator]

[(d) upon commitment to a treatment facility as a
sexually violent predator]

[(e} upon commitment to the state security hospital
upon a finding of not guilty of a crime by reason of
insanity or mental disease or defect]

[(f) on an adjudication of a felony and is 18 years of
age or over] or _

[(g) npon incarceration at a state correctional
institution while in the custody of the secretary of
corrections|

2. Thatthe defendant intentionally departed from custody
by use of violence or the threat of violence against any
person; and

3. That this act occurred on or about the day of

s » 10

County, Kansas,
Custody as used in this instruction means {_ here insert
legal basis for custody ).

Notes on Use _

For authority, see K.S.A. 21-3810 and 21-3809. The legal basis for custody to be
inserted in the body of the instruction may come from the list provided in K.S.A. 21~
3809 or from the circumstances delineated in K.S.A. 21-3810. Aggravated escape
from custody as described in subsection A.1.(a), A.1.(c), A.1.(d), A. l{e)orA.1.(Dis
a scverity level 8, nonperson felony. Aggravated escape from custody as described
in subsection A.1.(b) or A_1.(g) is a severity level 5, nonperson felony. Aggravated
escape from custody as deseribed in subsection B.1.(a), B.1.{c), B.1.{d), B.1.(¢) or
B.1.(f) is & severity level 6, person felony. Aggravated escape from custody as
described in subsection B.1.(b) or B.1.(g) is a severity level 5, person felony.
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The statute defining aggravated escape from custody requires that the defendant
be in lawful custody. Lawful custody is initially a question of law for the court to
determine and not a question of fact for the jury to decide. Custody does not
include general supervision of a person on probation or parole or constraint
incidental to release on bail. K.S.A. 21-3809(b)(1).

For definition of “juvenile offender” and “juvenile detention center,” see K.5.A.
38-1601 ef seq. and amendments thereto.

K.S.A. 22-3220 was amended to reflect that the term “nsanity” has been
replaced by “mental disease or defect,” for crimes committed January 1, 1996, or
thereatfter.

Comment

Lawful custody is initially a question of law for the Court to determine and not
a guestion of fact for the jury to decide. Staze v. Mixon, 27 Kan. App. 2d 49, 998
P.2d 519 (2000). '

“Lawful custody” contemplates an intent on the part of prison officials to
exercise actual or constructive control over the prisoner in some way that restrains
the prisoner’s liberty. A prisoner who fails to abide by the conditions of house
arrest may be found guilty of escape from custody. The key factor is whether or not
prison officials have shown an intent to abandon or give up their prisoner, leaving
him free to go on his way. Stafe v. Kraft, 38 Kan. App. 2d 215,219,163 P.3d 361,
rev. denied, 285 Kan. 1176 (2007).

The Kansas Court of Appeals approved PIK 3d 60.11 as a correct statement of
the law in State v. Mixon, supra.

See also Comment to PIK 3d 60.10, Escape from Custody.

Compulsion as a defense io escape from custody is available to a defendant who
presents evidence that 1) the inmate faced a specific threat of imminent death or
great bodily harm; 2) there was no time for a complaint fo authorities or 2 history
of futile complaints to authorities; 3) there was no time or opportunity to resort to
the courts; 4) there is no evidence of force or violence toward prison personnel or
other innocent persons in the escape; and 5) the inmate promptly reported to the
proper authorities once he attained a position of safety from the imminent threat.
State v. Irons, 250 Kan., 302, 827 P.2d 722 (1992), State v. Harvey, 41 Kan. App.
2d 104, 202 P.3d 21 (2009). In the event that the defendant presents evidence on
these elements, the jury should be given the compulsion instruction, PIK 3d 54.13.
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Comment

In a prosecution for aggravated failure to appear under K.S.A. 21-3814, the State
is not required to notify the defendant of the forfeiture of the appearance bond as
provided in K.S.A. 22-2807 in order to establish the element of willfulness in
K.S.A. 21-3814. To establish willfulness, it is sufficient if the State proves the
defendant fajled without just cause or excuse to surrender himself within 30 days
following the forfeiture of his appearance bond. See State v. Rodgers, 225 Kan.
242, 245, 589 P.2d 981 (1979).

Failure to appear is "aggravated” only if the charge involved is a felony. When
applicable, this element should be included in the trial court's instruction. See
State v. Dedtley, 11 Kan. App. 2d 603, 731 P.2d 318 (1987).

The State need not present evidence that the surety has paid on the forfeited bond
in order to prevail in 2 failure to appear prosecution. Stare v. Jones, 38 Kan. App.
2d 924, 173 P.3d 1179 (2008).
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60.16 ATTEMPTING TOINFLUENCE A JUDICIAL OFFICER

The defendant is charged with the crime of attempting ¢o
influence a judicial officer. The defendant pleads not
guilty.

To establish this charge, each of the following claims
must be proved:

1. That was a judicial officer;

2. That the defendant knew was a

judicial officer;

3. Thai the defendant communicated with

relative to a matter which (was befere) (might have

been brought before)
4, That such act was done by the defendant with the
intent to improperly influence ; and
5, That this act occurred on or about the day of
) » I

Connty, Kansas.

Motes On Use

For authority, see K.5.A. 21-3815. Attempting to influence a judicial officer is
a severity level 9, nonperson felony.
Judicial officer is defined in K.S.A. 21-3110(19)(c).

Comment

In State v. Torline, 215 Kan. 539, 542, 543, 527 P.2d 994 (1974), the Court
stated, "The phrase with intent improperly to influence a judicial officer as it
appears in K.S.A. 1973 Supp. 21-3815, encompasscs a broad range of possible
conduct but is limited to conduct affecting a governmental function, the
administration of justice by a judicial officer in relation to any matter which is or
may be brought before him as a judicial officer.”

In the above-cited case, the Court held that where an assault or threat is directed
against a judicial officer some months after the final termination of preceedings
before such officer, the one making the threat is not guiliy of attempting to
improperly influence a judicial officer.
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60.27 TRAFFIC IN CONTRABAND IN A CORRECTIONAL
INSTITUTION

The defendant is charged with the crime of traffic in
contraband in a correctional institution. The defendant
pleads not guilty.

‘To establish this charge, each of the following claims
must be proved:

1.

3.

That the defendant intentionally

[(took) (attempted to take) (sent) (attempted to
send)] [ _name of {contraband) (firearms)
(ammunition) (explosives) (controlied substance)]
[(into) (upon the grounds of) (from))

or

[possessed _name of (contraband) (firearms)
{ammunition) (explosives) (controlled substance )
in}

or

[distributed _name of (contraband) (firearms)
(ammunition) (explosives) (name of controlled

substance ) within]

a correctional instituiion;

. That the defendant did so without the comsent of

the administrator of the correctional institution;
[and]

That the defendant was an employee of a
correctional institution; and]

[3.]or [4] That this act occurred on or about the day

of . , in
County, Kansas.

“Correctional institution™ means any (state correctional
institution or facility) (conservation camp) (state security
hospital) (juvenile correctional facility) (community
correction center or facility uwsed fer detention or
confinement) (juvenile detention facility) (jail).
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Notes on Use

For authority, see K.S.A. 21-3826. Under this statute, any item may be
considered contraband. The particular item(s) should be designated in the
insiruction. Traffic in any contraband in a correctional institution is a severity level
6, nonperson felony, unless the offense is committed by an employee of a
correctional institution, in which case it is a severity level 5, nonperson felony. In
addition, if the contraband is firearms, ammunition, explosives, or a controlled
substance, as defined in subsection (a) of K.S.A. 21-36a01, it is a severity level 5,
nonperson felony.

Optional paragraph 3 should be used when the state has charged a severity level
5, nonperson felony based solely on the defendant’s status as an employee of a
correctional institution at the time of commission of the charged act.

In cases where the state has charged a severity level 3, nonperson felony and
there is an issue of fact regarding the type of contraband involved or the defendant’s
status as an employee of the correctional institution, an alternative verdict form
should be used.
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60.35 AIRCRAFT IDENTIFICATION - FRAUDULENT
ACTS

The defendant is charged with the crime of frandulent
zcts relating to aircraft identification numbers. The
defendant pleads not puilty,

To establish this charge, each of the following claims
must be proved:

1. That the defendant kpowingly [(bought) (sold)
(offered for sale) (received) (disposed of) (concezled)
(possessed} (operated)] [(attempted to buy)
(attempted to sell) (attempted to offer for sale)
(attempted to receive) (attempted to dispose of)
(attempted to conceal) (attempied to possess)
(attempted to operate}] an aircraft or part thereofon
which the assigned idenmtification numbers do not
meet the requirements of the federal aviatiom
regulations; and
or
That the defendant knowingly (possessed)
(manufactured) (sold) (exchanged) (offered for sale
or exchange} (supplied in blank) (gave away) a
counterfeit manufacturer's aircraft identification
aumber plate or decal used for the identification of
an aircraft; and

2. That this act sccurred on or about the day of

5 , im
County, Kansas.

Notes on Use

For authority, see K.S.A. 21-3842. Frauduleni acts regarding aircraft
identification numbers is a severity level 8, nonperson felony. See Title 14,
Chapter 1, parts 47.15 and 47.16 of the Code of Federal Regulations for
requirements of the Federal Aviation Administration as lo assigned identification
numbers. The trial judge will need to draft an appropriate instruction as to the
relevant requirements based upon the evidence.
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60.36 VIOLATION OF A PROTECTIVE ORDER

The defendant is charged with the crime of violation of a

protective order. The defendant pleads not guiity.

To establish this charge, each of the following claims must

be proved: Co :

1. Thatthedefendant knowingly or intentionally violated
[(a) a protection from abuse order issued pursuant to
Kansas law]
[(b) a protective order issued by a court of any state or
Indian tribe]
[(c) a restraining order issued pursuant to Kansas law]
[(d) an order that the defendant refrain from having
direct or indireet contact with another person, issued
(as a condition of pretrial release, diversion, probation,
suspended sentence, or postrelease supervision) (at any
time during the criminal case)]
[(e) an order issaed as a condition of release after
conviction or as a condition of an appeal bond that
orders the defendant to refrain from having direct or
indirect contact with another person] or
[(f) a protection from stalking order issued pursuantto
Kansas law]; and

2. That this act occurred on or about the day of

’ , in

County, Kansas.

Notes on Use

For authority, see K.5.A. 21-3843. Violation of a protective order is a class A
misdemeanor.

Comment
Consent of the plaintiff in a protection from abuse case for the defendant to have
contact with the plaintiff is not a defense to a criminal prosecution for violation of a

protective order. State v. Branson, 38 Kan. App. 2d 484, 167 P.3d 370 (2007), rev.
denied, 286 Kan. 1180 (2008).
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62.12 UNLAWFUL SMOKING - DEFENSE OF SMOKING IN
DESIGNATED SMOKING AREA

It is a defense to the charge of uniawful smoking that
defendant smoked in a public place in an area designated
and posted as a smoking area by the person in control of the
premises.

Notes on Use

'For authority, see K.5.A. 21-4010. If this instruction is given, PIK 3d 52.08,
Affirmative Defenses - Burden of Proof, should be given.

For the instruction concerning the elements of unlawful smoking in a public place,
see PIK 3d 62.11, Unlawfully Smoking in a Public Place.
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$2.13 IDENTITY THEFT

The defendant is charged with the crime of identity theft.
The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved:

1. That the defendant knowingly and with intent to
defraud for any benefit (oblained) (possessed)
(transferred) (used) (attempted ¢o obtiain, possess,
transfer, or use) one or more identification documents
or personal identification numbers of another person
other than that issued lawfuliy for the use of the

possessor. :
2. That this act occurred on or about the day of
) , in
County, Kansas.

Identification documents means any card, cevtificate or
document or banking instrument including, but not limited
to, credit or debit card, which identifies or parports to
identify the bearer of such document, whether or mot
intended for use as identification, and includes, but is not
limited to, documents purporting to be drivers’ licenses, non-
drivers’ identification cards, ceriified copies of birth, death,
marriage and divorce certificates, social security cards and
employee identification cards.

Motes on Use

For authority, see K.S.A. 21-4018(a). Identity theft is a severity level 8, nonperson
felony. If the monetary loss to the victim or victims is more than $100,000, identity
theft s a severity level 5, nonperson felony. Intentto defraud is defined in K.S.A. 21~
3110(9). See also K.S.A. 21-3830(b), “identification documents.”

Comment
In City of Liberal v. Vargas, 28 Kan. App. 2d 867, 24 P.3d 155, rev. denied 271

Kan. 1035 (2001), Vargas, an illegal alien, had purchased false identity papers to
obtain employment. Misrepresentation of his true identity to the employer gave rise
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to identity theft charges. The Court of Appeals affirmed the District Court’s acquittal
of Vargas, noting that a review of the legislative history of K.5.A. 21-4018 revealed
no Jegislative intent to protect a third party (here, the employer} from identity theft.

Additionally, the Court noted that the assumption of a false identity is not identity
theft unless a real person’s identity has, in the process, been “stolen.” Since Fargas,
these issues have been addressed by the legislature in K.5.A. 21-4018(d). See PIK 3d
62-13-A, Identity Fraud.

State v. Hardesty, 42 Kan. App. 24 431, 213 P.3d 745 (2009), found that the
identity of a deceased person is included in the statutery language of “another person”
set forth in K.S.A. 21-4018,

In State v. Green, 38 Kan. App. 2d 781, 172 P.3d 1213 (2007), the court rejected
a claim of double jeopardy and mulktiplicious charging when the defendant was
convicted of three counts of identity theft stemming from the use of the same stolen
identification on three separate occasions during a two-day period. The court stated,
“[eJach time an innocent person’s identity is intentionally used for some fraudulent
purpose it is a crime. Each use of another person’s identity is a unit of prosecution for
the crime of identity theft.”
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62.13-A IDENTITY FRAUD

The defendant is charged with the crime of identity fraud.
The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved: '

1. That the defendant willfully and knowingly supplied
false information intending that the information be
used to obtain an identification document;
or
That the defendant (made) (counterfeited) (altered)
{(amended) (mutilated) any identification document
without lawful authority and with the intent to
deceive;
or
That the defendant willfully and knowingly (obtained)
(possessed) (used) (sold) (attempted to obtain, possess,
or furnish to another) for any purpose of deception an
identification document; and

2. That this act occurred on or about the day of

s , In
County, Kansas.

Notes on Use

For authority, see K.S.A. 21-4018(d). Identity fraud is a severity level 8, nonperson
felony. :
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CHAPTER 63.00

CRIMES AGAINST THE PUBLIC PEACE

PIK
Number

Disorderly Conduct ............ ...t 63.01
Unlawful Assembly ..., 63.02
Remaining At An Unlawful Assembly ................ 63.03
T A 63.04
Incitement ToRiot ... ... .ot 63.05
Maintaining A Public Npisance ...................... 63.06
Permitting A Public Nuisance ....................... 63.07
B2 T 1 1 63.08
Public Infoxication . ..........ouiriinia i 63.09
Giving AFalse Alarm ................ .o 63.10
Criminal Desecration—Flags .. ...................... 63.11
Criminal Desecration—Monuments/Cemeteries/Places

of Worship ........ ... iiiiiiiiniiiiiianns 63.12
Criminal Desecration—Dead. Bodies .. ................ 63.13
Harassment By Telephone .................. ... ... 63.14
Harassment Of Court By Telefacsimile ......... I 63.14-A
Desecration Of Flags ........... ..ot 63.15
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$3.0F DISORDERLY CONDUCT

The defendant is charged with the crime of disorderly
conduct, The defendant pleads not guilty.

To establish this charge, each of the followiag claims must
be proved:

E. That the defendant:

{a) emgaged in brawling or fighting;
OR
{b) disturbed an assembly, meeting, procession, not
unlawful in its character; '
OR .
{c) engaged im noisy conduct of such a nature that it
would tend fo reasonably arouse alarm, anger or
resentment in others;
OR
{d) used offensive, obscene or abusive language that
would tend to reasonably arouse alarm, anger or
resentment in others. .

2. That the defendant acted with knowledge or
reasonable cause to believe that (his) (her) (conduct)
{}anguage} would alarm, anger, or disturb others or
provoke an assault or other breach of the peace; and

3. That this act ocearred on or about the day of

' , , im
County, Kamsas.

{The language used by the defendant must be “fighting
words” directed to a specific person or group. “Fighting
words” means words that by their very utierance inflict
imjury or tend to incite the listener to an immediate breach
of the peace.)

Motes on Use

For authority, see K.5.A. 21-4101. Disorderly conduct is a class C misdemearior.
This offense covers conduct formerly called disturbing the peace. The last
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paragraph, a definitional paragraph for “fighting words,” should be used when the
defendant’s speech is alleged to be the disorderly conduct.

Cemment

In State v. Huffman, 228 Kan. 186, 612 P.2d 630 (1980}, the Court found the
statute as applied to conduct involving only speech was facially overbroad. It
" upheld the statute by construing it to prohibit only speech amounting to "fighting
words." See also State v. Heiskell, 8 Kan. App. 2d 667, 666 P.2d 207 (1583),
disapproving former PIK. 2d 63.01 as applied to speech; and City of Wichita v.
Edwards, 23 Kan. App. 2d 962, 939 P.2d 942 (1997). In State v. Phelps, 28 Kan.
App. 2d 690, 20 P.3d 731 (2001), the Court stated that a necessary element of
“fighting words” is that the words be directed to a specific person or group. The
court further stated that the pbrase “breach of the peace” is commonly understood
and is not in need of further definition by the trial court.

- “Disorderly conduct is an offense which may be committed in either a public or
private place.” State v. Beck, 9 Kan. App. 2d 459, Syl. 7 1, 682 P.2d 137 (1984).
No special standard applies when the language is directed at a police officer; instead
the jury must consider the totality of the circumstances to determine what is
disorderly conduct. 9 Kan. App. 2d at 462-63.

Disorderly conduct will not usually be a lesser included offense of criminal threat
or battery. State v. Butler, 25 Kan. App. 2d 35, 956 P.2d 733 (1998).
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63.02 UNLAWFUL ASSEMBLY

The defendant is charged with the crime of unlawfnl

assembly. The defendant pleads not guilty.

To establish this charge, each of the following claims

must be proved:

1. That the defendant met in a group of not less than
five persons for the purpose of engaging in conduct
constituting (disorderly conduet) (a riot); and

OR
That the defendant in a lawfully assembled group of
not less than five persons agreed to engage in
(disorderly conduct) {a riot); and
2. That this act occurred on or about the day of
, im

County, Kansas.

[Disorderly conduct is (engaging in brawling or fighting)
(disturbing an assembly, meeting, or procession, not
unlawful in its character) (engaging in noisy conduct of
such a nature that it would tend to reasonably arouse
alarm, anger or resentment in others) (using offensive,
obscene or abusive language that would tend to reasonably
arouse alarm, anger or resentment in others) with
knowiledge or reasonable canse to believe that such
(conduct) (language) would alarm, anger or disturb others
or provoke an assanlf or other breach of the peace.]

[Riot is any use of force or violence that produces a
breach of the public peace, or any threat to use such force
or violenice against any person or property if accompanied
by power or apparent power of immediate execution, by
five or more persons acting together and without authoerity
of law.]

Notes on Use
For authority, see K.S.A. 21-4102. Unlawful assembly is a class B, nonperson

misdemeanor. A definition of disorderly condoct or riot must be given with. this
instruction. For instruction involving conspiracy, see PIK 34 55.03, Conspiracy.
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63.03 REMAINING AT AN UNLAWFUL ASSEMBLY

The defendant is charged with the crime of remaining at

an unfawful assembly. The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved:

1. That the defendant intentionally failed o depart from
the place of an unlawful assembly afier being directed
to leave by a law enforcement officer; and

2. That this act occurred on or about the day of

5 ,in County,

Kansas.

Unlawiul assembly means a2 meeting of five or more
persons for the purpose of engaging in conduct constituting
(disorderly conduct) {a riot) or a meeting of five or more
persons agreeing to engage in such conduct.

{Disorderly conduct is (engaging in brawling or fighting)
(disturbing an assembly, meeting, or procession, not
unlawful in its character) (engaging in noisy conduct of such
2 nature that it would tend te reasomably arouse alarm,
anger or resentment in others) (using offensive, obscene or
abusive langnage that would tend t{o reasonably arouse
alarm, anger or resentment in others) with knowliedge or
rezsonable cause (o believe that such (conduct) (language)
would alarm, anger or disturb others or provoke an assault
or other breack of the peace.] ‘

[Riot is any use of force or vioclence that produces a
breach of the public peace, or any threat to use such force
or violence against any person or property if accompanied
by power or apparent pewer of immediate execution, by
five or more persens acting together and without authority
of law.] '

Notes on Use
For authority, see K.5.A. 21-4103. Remaining at an unlawful assembly is a class

A, nonperson misdemeanor. A definition of disorderly conduct or riot must be given
with this instraction.
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63.04 RIOT

The defendant is charged with the crime of riot. The
defendant pleads not guilty,
To establish this charge, each of the following claims
must be proved:
A. 1. That the defendant used force or violence which
resulted in a breach of the public peace;
2. That the defendant acted in a group of five or
mOre persons;
3. That the defendant acted without authority of
law; and
OR
B. 1. That the defendant threatened to use force or
violence to produce a breach of the public peace
against any person or property;
2. That such threat was accompanied by power or
apparent power of immediate execution;
3. That the defendant acted in a group of five or
more persons;
4. That the defendant acted without authority of
law; and
[4] or [5]. That this act occurred on or about the
day of '

L]
County, Kansas.

Notes on Use

For authority, see K.5.A. 21-4104, Riot is a class A person misdemeanor. For
definition of breach of the public peace, see Chapter 53.00, Definitions and
Explanations of Terms.

Comment
PIK 3d 63.03 through 63.05 define crimes deemed inimical to the public peace.
The distinction between riot and incitement to riot was noted in State v. Dargatz,

228 Kan. 322, 326-327, 614 P.2d 430 (1980), where the Court approved the
substance of PIK 2d 63.04, Riot and 63.05, Incitement to Riot.
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63.65 INCITEMENT TO RIOT

The defendant is charged with the erime of incifement to

riot. The defendant pleads not guilty.

To establish this charge, each of the following claims

must be proved:

1. Thatthe defendantby words or conduct intentionaliy
urged others io engage in a riot under circumstances
which preduced a clear and present danger of injury
to persons or property or a breach of the public

peace; and
2. That this act occurred on or about the day of
s , in
County, Kansas.

Riot is any use of force or viclence which produces a
breach of the public peace, or any threat to use such force
or viclence against any person or property if accompanied
by power or apparent power of immediate execution, by
five or more persons acting together and without authority
of law.

Notes on Use

For authority, see K.S.A. 21-4105. Incitement to riot is a severity level 8, person
felony. i

Cemment
See Comment to PIK 3d 63.04, Riot. Incitement to riot is a specific intent crime.
State v. Dargatz, 228 Kan. 322, 331, 614 P.2d 430 (1980). Hence, in a proper

case, at instruction on voluntary intoxication may be appropriate. See PIK. 3d
54.12, Intoxication.
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63.06 MAINTAINING A PUBLIC NUISANCE

The defendant is charged with the crime of maintaining
a public nuisance. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant intentionally

2. That this act or omission injured or endangered the
public health, safety or welfare; and
3. That this act eccurred on or about the day of

, in

County, Kansas.

Notes on Use

For authority, see K.S.A. 21-4106. Maintaining a public nuisance is a class C
misdemeanor.

Claim No. 1 should be completed by specifying the act or omission alleged to
constitute the nuisance.
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63.07 PERMITTING A PUBLIC NUISANCE

The defendant is charged with the erime of permitting a
public nuisance. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1.

2.

That some person or persons intentionally

That this act or omission endangered the public health,

safety or welfare;

That the defendant knowingly permitted this condition

on property under (his)(her) control; and

That this act occurred on or about the day of
, , In County,

Kansas.

Notes on Use

For authority, see K.S.A. 21-4107 and 21-4106. Permitting a public nuisance is
a class C misdemeanor.

Claim No. 1 should be completed by specifying the act or omission alleged to
constitute the nuisance. If the defendant committed the act or omission constituting
the nuisance, the crime is Maintaining a Public Nuisance, PTK 3d 63.06.
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63.08 VAGRANCY

The statuie upon Which this instraction was based
(IK.S.A, 21-4108) was repealed, effective July 1, 1993,
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63.11 CRIMINAL DESECRATION—FLAGS

The defendant is charged with criminal desecration. The

defendant pleads not guiity.

To establish this charge, each of the foliowing claims must

be proved:

1. That the defendant, by means other than by fire or
explosive, intentionally (damaged) (defaced)
(destroyed) the (flag) (ensign) ( » &
symbol) of (the United States) (Kansas) in which
another, ,had a property interest
without the consent of such other person; and

2. That this act occurred on or about the day of

, ,in County,

Kansas.

Notes on Use

For authority, see K.S.A. 21-4111. Criminal desecration as used herein is a class
A nonperson misdemeanor. The Committee ventures no opinion as to the
significance of "ensign" or "symbol.” For other kinds of criminat desecration, see
PIK. 3d 63.12, Criminal Desecration—Monuments/Cemeteries/Places of Worship,
and 63.13, Criminal Desecration—-Dead Bodies.
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63.12 CRIMINAL DESECRATION—MONUMENTS/

CEMETERIES/PLACES OF WORSHIP

The defendant is charged with criminal desecration. The
defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved: '

1. That the defendant, by means other than by fire or

explosive, intentionally (damaged) (defaced) (destroyed)
a (public monument or structure) [(tomb) (monument)
(memorial) (marker) (grave) (vault} (crypt gate) (tree)
(shmb) (plant) (other property) in a cemetery]

, 4 place of worship);

2. That the property was damaged to the extent of (less

than $1,000) (at least $1,000 but less than $25,000)
($25,000 or more); and

3. That this act occurred on or about the day of

) ,in County,

Kansas.

Notes on Use

For authority, see K.S.A. 21-4111. Desecrating public monuments, property in a
cemetery, and places of worship is a class A nonperson misdemeanor if damage is less
than $1,000; if at least $1,000 but less than $25,000 it is a severity level 9, nonperson
feleny; and if $25,000 or more, a severity level 7, nonperson felony. Where the extent
of damage is in issue, PIK 3d 68.11, Verdict Form - Value in Issue, and PIK 3d 59.70,
Value in Issue, should be used and modified accordingly. For other kinds of criminal
desecration, see PIK 3d 63.11, Criminal Desecratlon—Flags and 63.13, Criminal
Desecration—Dead Bodies.
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63.13 CRIMINAL DESECRATION—DEAD BODIES

The defendant is charged with criminal desecration. The
defendant pleads not guilty.
To establish this charge, each of the following claims must
be proved: _
1. That the defendant, by means othier than by fire or
explosive, intentionally (obtained) (attempted to
obtain) unauthorized control of (a dead body) (the
remains of any human being) (a coffin, urn or other
article containing a dead body or the remains of any
human being); and
2. That this act occurred on or about the day of
s ,in County,

Kansas.

Notes on Use

For authority, see K.8.A. 21-4111. Criminal desecration as described herein is a
class A nonperson misdemeanor. For other kinds of criminal desecration, see PIK
3d 63.11, Criminal Desecration—Flags, and PIK 3d 63.12, Criminal
Desecration-—Monuments/Cemeteries/Places of Worship,
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63.14 HARASSMENT BY TELEPHONE

578

The defendant is charged with the crime of harassment
by telephone. The defendant pleads not guilty.

To establish this charge, each of the following claims
must be proved:

1. That the defendant (used a telephone) (knowingly
permitted a [telephone] [telefacsimile communication
machine] under [his][her] control to be used) (knowingly
transmitted a telefacsimile communication) to:

@)

(b)

()

(d)

(e)

(make) (transmit) any comment, request,
suggestion or proposal which is obscene, lewd,
lascivious, filthy or indecent with the intent to
harass; and

or

intentionally abuse, threaten or harass any
person at the called number, whether or not
conversation ensues; and :
or

cause the telephone of another to ring repeatedly
with intent to harass any person at the called
number; and

or

make repeated (telephone calls during which
conversation ensued) (transmissions of iele-
facsimile communications), solely to harass any
person at the (called) (receiving) number; and
or

play any recording onm a telephone, except
recordings such as weather information or sports
information, when the number thereof is dialed,
unless the person or group playing the recording
be identified and state that it is a recording; and

2. That this act occurred on or about the day of

. , in County, Kansas.
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Notes on Use

For authority, see K.S.A. 21-4113. Harassment by tclephone is a class A
nonperson misdemeanor. The statute provides that "telephone communication”
includes telefacsimile communication. For a criminal charge of refusal to yield a
party line, see PIK. 3d 64.13. For criminal threat, see PIK 3d 56.23.

Comment

Identification ofthe voice of defendant overthe telephone was mentioned in State
v. Visco, 183 Kan. 562, 331 P.2d 318 (1958).

In State v. Thompson, 237 Kani. 562, 701 P.2d 694 (1985), intent to harass was
determined to be an element of the crime of harassment by telephone under K.S.A.
21-4113(1)(a).

The Kansas Supreme Couri in State v. Schuette, 273 Kan. 593, 44 P.3d 459
(2002}, discussed at length the evidentiary foundation necessary to admit caller ID
information and also determined that the caller ID device display was not hearsay.
The Court further found that the defendant’s convictions of both telephone
harassment and criminal threat were not multiplicitous.
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63.14-A (HARASSMENT OF COURT BY TELEFACSIMILE
previously appeared at this location. 1t has been moved

to 60.31.)
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63.15 DESECRATION OF FLAGS

Thestatute upon which this instruction was based (K.S.A.
21-4114) was repealed, effective July 1, 1993,
See PIK 3d 63.11, Criminal Desecration—Flags.
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CHAPTER 64.00

CRIMES AGAINST THE PUBLIC SAFETY

PIK

Number
Criminal Use Of Weapons—TFelony .................. 64.01
Criminal Use Of Weapons—Misdemeanor .. ........... 64.02
Criminal Discharge Of A Firearm—Misdemeanor ... ..., 64.02-A
Criminal Discharge Of A Firearm—Felony .............. 64.02-A-1
Criminal Discharge Of A Firearm - Affirmative Defense .. 64.02-B
Aggravated Weapons Violation ................. ..., 64.03
Criminal Use Of Weapons—Affirmative Defense ..., . .. 64.04
Criminal Disposal Of Firearms ...................... 64.05
Criminal Possession Of A Firearm - Felony ............ 64.06
Criminal Possession Of A Firearm—Misdemeanor . . . . . . . 64.07
Possession Of A Firearm (In)(On The Grounds Of)

A State Building Or In A County Courthouse . ... ... 64.07-A
Criminal Possession Of A Firearm By A Juvenile . . ... .., . 64.07-B
Criminal Possession Of A Firearm By A Juvenile -

Affirmative Defenses ............. ... ........ .. 64.07-C
Defacing Identification Marks Of A Firearma . ........... 64.08
Failure To Register Sale Of Explosives ................ 64.09
Failure To Register Receipt Of Explosives ............. 64.10
Explosive - Definition ......... ... ... ............. 64.10-A
Criminal Disposal Of Explosives . .................... 64.11
Criminal Possession Of Explosives . ................... 64.11-A
Criminal Possession Of Explosives—Defense . ......... 64.11-B
Carrying Concealed Explosives ...................... 64.12
Refusal To Yield A Telephone Party Line .. ............ 64.13
Creating AHazard . ............................... 64.14
Unlawful Failure To Report A Wound ................ 64.15
Unlawful Acts Concerning A Prescription-Only Drug .... 64.16
Unlawfully Obtaining Prescription-Only Drug

ForResale .......... ... ... ... ... ..... 64.17
Selling Beverage Containers With Detachable Tabs ... ... 64.18
Failure To Register As An Offender ............. ..... 64.19
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64.01 CRIMINAL USE OF WEAPONS—FELONY

The defendant is charged with criminal use of weapons.
The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1.

That the defendant knowingly (sold) (manufactured)
(purchased) (possessed) (carried) [a shotgun with a
barrel less than 18 inches in length] [a firearm
(designated to discharge) (capable of discharging)
automatically more than once by a single function of the
trigger]; : "
or
That the defendant knowingly (possessed)
(manufactured) (caused to be manufactured) (sold)
(offered for sale) (lent) (purchased) (gave away) any
cartridge which can be fired by a handgun and
which has a plastic-coated bullet that has a core of less
than 60% lead by weight;
or
That the defendant knowingly possessed a device or
attachment of any kind (designed) (used) (intended for
use) in suppressing the report of any firearm; and
That this act occurred on or about the day of
L) 5 1
County, Kansas.

Notes on Use

Authority for the first alternative under claim no. 1 is found in E.S.A. 21-
4201(a)(7); authority for the second alternative under claim no. 1 is found in K.S.A.
21-4201(a)(8); and authority for the third alternative is found in K.S.A. 21-4201(a)(6).
The offenses of criminal use of weapons under subsections (a)(6), (2)(7) and (2a)(8) of
K.S.A. 21-4201 are severity level 9, nonperson felonies. See PIK 3d 64.04, Criminal
Use of Weapons—Adffirmative Defense, and K.5.A. 21-4201(b)-(i} for statutory

exemptions.
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Comment

In State v. Kulper, 12 Kan. App. 2d 301, 744 P.2d 519 (1987), the Court held
evidence that the defendant possessed all the pieces of a disassembled shotgun is
sufficient to support a conviction. PIK 2d 64.01 is cited with approval.

The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying
crime in a charge of involuntary manslaughter. State v. Owens, 272 Kan., 682, 689,
35 P.3d 791 (2001). See also; K.S.A. 21-3404(b) and PIK 56.06.
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64.02 CRIMINAL USE OF WEAPONS—MISDEMEANOR

586

The defendant is charged with criminal use of weapons.
The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

L

That the defendant knowingly (sold) (manufactured)
(purchased) (possessed) (carried) a (bludgeon)
(sandclub) (metal knuckles) (throwing star)
(switchblade knife); and

OR
That the defendant knowingly (carried concealed on
defendant's person) (possessed with the intention to use
the same unlawfully against another) a (dagger) (dirk)
(billy) (blackjack) (slung shot) (damgerous knife)
(straight-edged razor) (stiletto) (any dangerous or
deadly weapon or instrument); and

OR
That the defendant knowingly carried (on defendant's
person) (in 2 [land] [water] [air] vehicle) a (fear gas
bomb) (smoke bomb) (projector or object containing a
noxious [liquid] [gas] [substance]) with the intent to use
the same unlawfully; and

OR
That the defendant kmowingly carried a (pistol)
{revoiver) (other firearm) concealed om defendant's
person when nof on defendant's own land or abode or
fixed place of business; and

OR
That the defendant knowingly set a spring gun; and

. That this act occurred on or about the day of

’ _,in County,

Kansas.

(2009 Supp.)
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MNotes on Use

For authority, see K.S.A. 21-4201(a)(1) through (3). Violation ofthese subsections
is a class A, nonperson misdemeanor. See PIK 3d 64.04, Criminal Use of
Weapons—Affimative Defense, and K. S.A. 21-4201(b)-(i) for statutory exemptions.
Any prosecutor claiming exemption under K.S.A_ 21-4201(c)(7) must be properly
licensed for concealed carry.

The instruction presents several alternative situations and only the appropriate one
should be wsed. If the weapon is a switchblade knife, the definition given in
subsection {a){1) of the statute should be inserted after the numbered paragraphs of
the mstruction. Likewise, under subsection (a)(2), an ordinary pocket knife with no
blade more than 4 inches in length shall not be construed io be a dangerous knife,
weapon or instrument, If applicable, this exclusionary definition should be included
after the numbered paragraphs of the instruction.

Under this statute, possession of a shotgun with a barrel less than 18 inches in
length is a felony. See PIK 3d 64.01, Criminal Use of Weapons—Felony.

Comment

In City of Junction City v. Lee, 216 Kan, 495, 532 P.2d 1292 (1975), it was held
that a municipal ordinance which prohibited the use of certain weapons was not in
conflict with the state statute (21-4201), even though the municipal erdinance was
more restrictive. :

Under K.5.A. 21-4201{a)(2), the intentional carrying of a concealed weapon upon
the person of the accused constitutes in itself a complete criminal offense, irrespective
of the purpose or motive of the accused, unless the accused occupies an exempt status
expressly recognized in the statute. State v. Lassley, 218 Kan. 758, 545 P.2d 383
(1976). In Lassley, the Court also held that where the defendant is charged with
carrying a concealed weapon, under 21-4201(a)(2), a separate instruction defining
general criminal intent is not necessary if an instruction on the elements of the crime
requires the State to prove that the proscribed act was done willfully or knowingly.

State v. Hoskins, 222 Kan. 436, 565 P.2d 608 (1977), held that the crime of
carrying a concealed weapon under 21-4201(a)(4) is not a lesser included offense of
unltawful possession of a firearm under 21-4204(a)(2). PIK 64.02 is cited.

In State v. Hargis, 5 Kan. App. 2d 608, 609, 611, 620 P.2d 1181 (1980}, the Court
held that an individual engaging in an unofficial narcotics investigation was not
exempted as a law enforcement officer because of the individual’s commission as a
special deputy or school security guard.

In City of Junction City v. Mevis, 226 Kan. 526, 530, 601 P.2d 1145 (1979), the
Court held that a city ordinance prohibiting anyone from carrying firearms within the
city limits was unconstitutionally broad. '

State v. Hunt, 8 Kan. App. 2d 162, 164, 651 P.2d 967 (1982), held that a scalpel
is a dangerous weapon within the meaning of K.5.A. 21-4201(a)(2).

In State v. Doile, 7 Kan. App. 2d 722, 648 P.2d 262 (1982), the constitutionality
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of subsection (a}(4) was upheld as not an unreasonable exercise of police power or
overbroad.

The constitutionality of K.S.A. 21-4201(a)(1) was upheld in State v. Neighbors, 21
Kan. App. 2d 824, 908 P.2d 649 (1995), wherein the court found the statute to be
neither vague nor overbroad.

Unlawful use of a weapon is a lesser included offense of aggravated weapons
violation. State v. Sanders, 258 Kan. 409, 904 P.2d 951 (1995).

The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safely” and may serve as the underlying
crime in a charge of involuniary manslaughter. Stafe v. Qwens, 272 Xan. 682, 689,
35P.3d 791 (2001). See also, K.5.A. 21-3404(b) and PIK 56.06.
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64.02-A CRIMINAL DISCHARGE OF A FIREARM—
MISDEMEANOR

The defendant is charged with criminal discharge of a
firearm. The defendant pieads not guilty.
To establish this charge, each of the following claims mus¢
be proved:
1. That the defendant intentionally discharged a firearm;
2. That the actoccurred upon (land) (2 nonnavigable body
of water) of another;
OR
2. That the act occurred (epon) (from) any (public road)
(public road right-of-way) {railroad right-of-way) that
adjoins land of ancther;
3. That the defendant did not have the permission of the
OWREr or person in possession of such Iand to discharge
2 firearm; and
4. That this act occurred on or about the __ day of
s , in County, Kansas.

Notes on Use

For authority, see K.S.A. 21-4217. The violation of this statuie is a class C
misdemeanor.

See PIK 3d 64.02-B, Criminal Discharge of a Firearm - Affirmative Defense, and
K.S.A. 21-4217(b} for statutory exemptions.

Comment
The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying

crime in a charge of involuntary manslaughter. State v. Owens, 272 Kan. 682, 689,
35P.3d 791 (2001). See also K.S.A. 21-3404(b) and PIK 56.06.
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64.02-A-1 CRIMINAL DISCHARGE OF A FIREARM—FELONY

The defendant is charged with criminal discharge of a

firearm. The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved:

1. That the defendant maliciously and intentionally,
without authorizatiom, discharged a firearm at an
anpoccupied dwelling; and

OR

1. That the defendant maliciously and intemtiomally,
without austhorization, discharged a firearm at an
occupied {dwelling) (building) (strmcture) {(motor
vehicle) (aircraft) (watlercraft) (train) (locometive)
(railroad car) (caboose) (railmounted work equipment)
(rolling stock) (designate other means of conveyance of
DETsSen or propertv);

OR
1. That the defendant maliciously and imientionally,
without amthorization, discharged a firearm ai an
occupied (dwelling) (building) (structure) (mofor
vehicle) (aircraft) (watercrafty (frain) (locomotive)
(railroad ear) (cabeose) (railmounted work eguipment)
(rolling stock) (desigrate other means of conveyanee of
DErson or property);
2. That the act resuited in {bedily harm)(great bodily
harm) to a person; and
[2.] or [3.] That this act cccurred on or about the ___ day of
. , in County, Kansas.

Motes on Use
For authority, see K.S.A. 21-4219. The provisions ofX.8.A. 21-4219 were enacted

to address the so-called “drive by shootings™ and presumably fill a perceived need not
provided under K.5.A. 21-3410 and 21-3414.
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Crintinal discharge of a firearm at an unoccupied dwelling is a severity level 8,
persen felony. Criminal discharge of a firearm at an occupied building or vehicle is
a severity level 7, person felony. Criminal discharge of a firearm at an occupied
building or vehicle which results in bodily harm to a person during the commission
of the act is a severity level 3, person felony. Criminal discharge of a firearmn at an
occupied building or vehicle which results in great bodily harm to a person during the
commission of the act is a severity level 3, person felony.

See PIK 3d 56.04, Homicide Definitions, for a definition of maliciously.

Comment

The crimes of criminal discharge of a weapon and aggravaied assault are not
multiplicitous. The apprehension of victims is not a necessary element of criminal
discharge as it is in the crime of aggravated assault. Siate v. Tavlor, 25 Kan. App. 2d
407, 965 P.2d 834 (1998).

The crime of criminal discharge of a weapon does not merge with homicide, Stare
v. Sims, 265 Kan. 166, 960 P.2d 1271 (1998).

Criminal discharge of a firearm af an occupied dwelling is an inherently dangerous
felony and may serve as the underlying felony for a charge of felony murder. Stare v.
Lowe, 276 Kan. 957, 80 P.3d 1156 (2003).

In State v. Bell, 276 Kan. 785, 80 P.3d 367 (2003), the Court stated that where
criminal discharge of a firearm into an occupied vehicle is the underlying felony for
a charge of felony murder, it is a forcible felony and precludes the use of seif defense
under K.S.A. 21-3214(1).

The crimes contained in Artticle 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human [ife or safety” and may serve as the underlying
crime in a charge of involuntary manslaughter. State v. Owens, 272 Kan. 682, 689,
35P.3d 791 (2001). See also K.S.A. 21-3404(b) and PIK 56.06.

Convictions for aggravated assault and criminal discharge of a firearm at an
occupied vehicle involving one victim were not multiplicitous. State v. Gomez, 36
Kan. App. 2d 664, 143 P.3d 92 (2006).

K.S5.A. 21-4219(b) imposes criminal liability when the defendant discharges a
firearm into an occupied building or occupied vehicle but the State is unable to prove
the individual had the state of mind required for aggravated assault or aggravated
battery. Stote v. Farmer, 285 Kan. 541, 546, 175 P.3d 221 (2008).
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64.02-B CRIMINAL DISCHARGE OF A FIREARM -
AFFIRMATIVE DEFENSE

It is a defense to the charge of criminal discharge of a
firearm that at the time of the commission of the act
defendant was a and discharged the
firearm while acting (within the scope of [his][her]
anthority) (in the performance of duties of [his] [her] office
or employment).

Notes on Use

For authority, see K.S.A. 21-4217(b). Insert in the blank space the applicable
description of an exempt person under the applicable statute. If this instruction
is given, PIK 3d 52.08, Affirmative Defenses - Burden of Proof, should be given.

Ordinarily, whether a person falls within an exempt category is a question of law
for the court. This instruction is provided for use in the event a question of fact is
presented.
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64.03 AGGRAVATED WEAPONS VIOLATION

The defendant is charged with the crime of aggravated
weapons violation. The defendant pleads not guiliy.
To establish this charge, each of the following claims
must be proved:
1. That the defendant (_allege any of the violations listed
in PIK 3d 64.01 and 64.02 );
2. That the defendant was (convicted of s
a felony) (released from imprisonment for
» a felony) within five years prior to
the commission of such act; and
OR
2. Thatthe defendantwas (convicted of ,
a felony) (released from imprisonment for
, 2 felony) prior to the commission of

such act; and
3. That this act occurred on or about the day of
) , in
County, Kansas.

Notes on Use

For authority, see K.5.A. 21-4202. This statute has been amended to include
convictions from other jurisdictions which are substantially the same as a Kansas
persen felony. Aggravaied weapens vielation is a severity level 9, nonperson
felony for a violation of subsections (a)(1) through (a)(5) or subsection (a{9) of
K.S.A 21-4201. Aggravated weapons violation is a severity level 8, nonperson
felony for a violation of subsections (a)(6), (a}(7) and (2)(8) of K.8.A. 21-4201.

¥ the prior conviction was a nonperson felony, the first alternative in element 2
should be used; if the prior conviction was a person felony, the second alternative
should be used.

See PIK 3d 52.06, Proof of Other Crime - Limited Admissibility of Evidence, for
the required limiting instruction conceming defendant’s prior conviction.

Comment

In State v. Lassley, 218 Kan. 758, 545 P.2d 383 (1976), the Court approved PIK
64.03 as a correct statement of the elements of the offense. The conviction of a
felony upon a plea of nolo contendere within five years prior to the unlawful use
of a weapon may be used as a prior conviction under K.S. A, 21-4202. Siate v.
Buggs, 219 Kan. 203, 547 P.2d 720 (1976).
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State v. Hoskins, 222 Kan. 436, 565 P.2d 608 (1977), holds that the crime of
aggravated weapons violation under K.8.A. 21-4202 isnot 2 lesser included offense
of unfawful possession of a firearm under K.5.A. 21-4204(a)(2}.

Unlawful use of a weapon is a lesser included offense of aggravated weapons
violation. State v. Sanders, 258 Kan. 409, 904 P.2d 951 (1995).

When a prior conviction is an element of the ctime charged #t is error to refuse to
give a limiting instruction as to evidence of the prior conviction. State v. Denney, 258
Kan. 437, 905 P.2d 657 (1995).

Although speaking to a conviction under K.5.A. 21-4204, criminal possession of
a firearm, PIK 3d 64.07, the Kansas Supreme Court stated that when a defendant
stipulated to a prior crime necessary for conviction under that statute that the court
should mention to the jury neither the number nor nature of the prior convictions. The
court should only instruct the jury that it may consider the convicted felony status
element of the crime as proven by agreement of the parties in the form of a stipulation.
State v. Lee, 266 Kan. 804, 977 P.2d 263 (1999).

The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying
crime in a charge of involuntary manslaughter. State v. Owens, 272 Kan. 682, 689,
35 P.3d 791 (2001). See also K.S.A. 21-3404(b) and PIK 56.06.
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64.04 CRIMINAL USE OF WEAPONS—AFFIRMATIVE
DEFENSE

It is a defense to the charge of (eriminal use of weapons)
(aggravated weapons violation) that [list here any relevant
excmptions contained in K.S. A, 21-4201(b) through (i)].

Notes on Use

For authority, see K.S.A. 21-4201 (b) through (i) which list persons exempt from
the application of the act. If this instruction is given, PIK 3d 52.08, Affirmative
Defenses - Burden of Proof, should be given.

Comment

In State v. Braun, 209 Kan. 181, 495 P.2d 1000 (1972), which involved a charge
of possession of marijuana in vielation of K.5.A. 65-2502, it was held that the
accused had the burden of introducing evidence as a matter of defense that he was
within an exception or exemption in the statute.

State v. Lassley, 218 Kan. 738, 545 P.2d 383 (1976), holds that a construction
worker whe carried a six-inch knife which he used as a tool ofhis trade did not come
within the exempt status expressly recognized in K.S.A. 21-4201(2). The fact that the
knife may have been used in his trade was not a defense to the prescribed act of
knowingly carrying a dangerous knife concealed on his person.

In State v. Hargis, 5 Kan. App. 2d 608, 620 P.2d 1181 (1980), the Court held that
an individual engaging in an unofficial narcotics investigation was not exempted as
a law enforcement officer because of his commission as a special deputy or school
security gnard.
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64.05 CRIMINAL DISPOSAL OF FIREARMS

The defendant is charged with criminal disposal of
firearms. The defendant pleads not guilty.

To establish this charge, each of the following claims
maust be proved:

A L

2.

596 1994 supp)

That the defendant knowingly (sold) (gave)
(transferred) a firearm with a barrel less than 12

inches long to H
That was a person under
18 years of age; and

OR

That the defendant knowingly (sold) (gave)
(transferred) a firearm to ;
That the defendant knew

was both addicted to and an unlawful aser of
, & controlled substance; and

OR
That the defendant knowingly (sold) (gave)
(transferred) a firearm to ;
That the defendant knew

had, within the preceding five years, been
{convicted of , a felony) (released

from imprisonment for , A
felony); and

OR
That the defendant knowingly (sold) (gave)
(transferred) a firearm to 3

That the defendant knew
had, within the preceding 10 years, been
{convicted of , a felony) (released
from imprisonment for , a felony,
and had not had the comviction of the crime
[expunged] [pardoned)); and

OR
That the defendant knowingly (sold) (gave)
(transferred) a firearm to ;
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2. That the defendant knew had been
convicted of a felony and had been found to be in
possession of a firearm at the time of the
commission of the offense; and

OR
F. 1. That the defendant kmowingly (sold) (gave)
(transferred) a firearm to ;
2, That the defendani knew was or had

been (a mentally ill person} (a person with an
alcchol or substance abuse problem) involuntarily
committed for care and freatment;
3. That the person involuntarily committed had not
received a certificate of restoration from the court
. that ordered the commitment; and
[3.]or[4.] That this act occurred on or about the day of
, im

b}
County, Kansas.

Notes on Use

For authority, see K.S.A. 21-4203. Criminal disposal of firearms is a class A,
nonperson misdemeanor. The appropriate altemnative situation should be used.

Alternative C concemns the transfer or sale of a firearm to anyone convicted of a
specified felony or released from imprisonment for such a felony within five years
of the act charged. For the purposes of this altemative, the specified felony
conviction is defined as any felony except a felony as defined by K.5.A. 21-3401;
21-3402; 21-3403; 21-3404; 21-3410; 21-3411; 21-3414; 21-3415; 21-3419; 21- -
3420;21-3421;21-3427;21-3442; 21-3502; 21-3506; 21-3518; 21-3716; 21-36a03;
or 21-36a06, and amendments thereto, or a crime under the law of another
jurisdiction which is substantially the same as such felony. It is important to note
that there is no longer any barrel length specification.

Alternative D concerns the transfer or sale of a firearm to anyone convicted of a
specified felony or released from imprisonment for such a felony within 10 years of
the act. The specified felony conviction for this alternative is any felony defined by
K.8.A.21-3401;21-3402; 21-3403;21-3404; 21-3410;21-3411; 21-3414; 21-3415;
21-3419; 21-3420; 21-3421; 21-3427; 21-3442; 21-3502; 21-3506; 21-3518; 21-
3716; 21-36a05; or 21-36a06, and amendments thereto, or a crime under the law of
another jurisdiction which is substantially the same as such felony.
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Alternative C has the proviso that the transferee "was found not to have been in
possession of a firearm at the time of the commission of the offense.” The specified
crimes for alternative D have the proviso that the transferee "was not found to have
been in the possession of a fircarm at the time of the commission of the offense.”
The Committee believed it improbable that a court would make those specific
findings unless by implication as to alternative D by the fact of conviction of a crime
that did not involve the use of a firearm as an ¢lement of the charge. It would be
hard to imagine a situation in which a court made the specific finding that one was
not in possession of a firearm at the time of the commission of the crime.
Similarly, in alternative E it presumed that the finding of possession of a firearm at
the time of the commission of the offense would be derived from the elements of the
charge.

Alternative F involves people who are or have been committed for mental illness,
alcohol abuse or substance abuse and who have not received a certificate of
restoration.

Status of Prior Crime
Alternative Transferee Barrel Length  Prior Crime Time Fimit
A. Lessthan 18 Years Less than 12" N/A N/A
B.  Addictand User N/A N/A N/A
C. Felon NA Specified felony  Five years
without firearm
D. Felon N/A . Specified felony  Ten years
without firearm
E. Felon NrA Any felony No time
with firearm Limnit
. Commitment None None No time
Fimnit

See PIK 3d 52.06, Proof of Other Crime - Limited Admissibility of Evidence, for
the required limiting instruction conceming defendant’s prior conviction.

Comment

When a prior conviction is an element of the crime charged it is etror to refuse to
give a limiting instruction as to evidence of the prior conviction. State v. Denney,
258 Kan. 437, 905 P.2d 657 (1995).

The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying
crime in a charge of involuntary manslaughter. Stare v. Owens, 272 Kan. 682, 689,
35P.3d 791 (2001). See also K.5.A. 21-3404(b) and PIK 56.06.
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Motes on Use

Authority for Alternative A 1s K.S.A. 21-4204(a)(2), Alternative B is K.5.A. 21-
4204(a)(3), Alternative C is K.8.A. 21-4204{a)}(4}{A), Alternative D is K.§.A. 21-
4204(a){(4)}B), and Alternative E is K.5.A. 21-4204(a)(7). Each crime is a severity
level 8, nonperson fefony.

Alternatives A and D are to be used when the defendant was found to have been in
possession of a firearm at the time of the commission of the prior felony. The
- Committee believes that while such a prior finding may not have been specifically
made by the court it may be implied from the elements of the charge upon which the
defendant was convigted. Alternatives B and C, however, have the negative statutory
requirement that the defendant was found not to have been in possession of a firearm
at the time of the commission of the offense. The negative requirements of
alternatives B and C are not required to be proved by the prosecution and have not
been included as part of the elements of those alternatives. Sec State v. Johnson, 25
Kan. App. 2d 105, 959 P.2d 476, rev. denjed 265 Kan. 888 (1998). Likewise, the
negative statutory requirement of alternative C, that the defendant did not have the
conviction expunged or had not been pardoned for the crime, does not need to be
proven as part of the state’s case. See Srafe v. Davis, 255 Kan. 357, 874 P.2d 1156
(1994).

The prior crime addressed in Alfernative A is a person felony or a violation of the
Uniform Controlled Substances Act with no time limit. The prior crime addressed in
Alternative B is any felony not addressed in Alternative C with a 5-vear time limit.
The prior crime addressed in Alternative C is specified by statuie number in
K.S.A. 21-4204{a){4 {A) with a 10-year time limit. The prior crime addressed in
Alternative D is a nonperson felony with a 10-year time limit.

Alternative E involves people who are or have been commiited for mental illness,
alcohol abuse or substance abuse and who have not received a certificate of
restoration.

Prior Possession
Time Type Prior Of Firearm During
Alternative Limit Crime Prior Crime

A None Person Felony or Uniform Yes
Controlled Substances Act

B 5 years Felony Other Than No
Alternative C

C 160 years Felony Specified in No
E.5.A. 21-4204(a)(4)(A)

b 10 years Nonperson Felony Yes

E None None No

(2008 Supp.) 601
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See PIK 3d 52.06, Proof of Other Crime - Limited Admissibility of Evidence, for
the required limiting instruction concerning defendant’s prior conviction.

Comment

K.S.A. 21-4204 makes "possession” of a firearm by a convicted felon an offense.
The word "knowingly" is not used in the statute. The Committee in preparing this
instruction has added the requirement that the possession of the fircarm be
"knowingly.” This construction of the word "possession” is consistent with many
Kansas cases which recognize that the elements of possession require a mental attitede
that the possessor intended to possess the property in question and to appropriate it
to himself or herself. For example, see State v. Merz, 107 Kan. 593, 193 Pac. 177
{1920); and City of Hutchinson v. Weems, 173 Kan. 452, 249 P.2d 633 (1952). In
reaching this conclusion the Conunittee considered K.S.A. 21-3201 which provides
that a criminal intent is an essential efement of every crime defined by the code.
Willful conduct is conduct that is purposeful and intentional and not accidental. An
exception is made in K.8.A. 21-3204 which provides for an absolute criminal liability
without criminal intent if the crime is a misdemeanor and the statuie defining the
offense clearly indicates a legislative purpose to impose absolute liability for the
conduct described. In view of the case law set forth above and the statutes just cited,
it seems clear that in order to establish the offense of criminal possession of a firearm,
it must be proved that the possession was knowing and intentional.

When a prior conviction is an element of the crime charged it is error to refuse to
give a limiting instruction as to evidence of the prior conviction. State v. Denney, 258
Kan. 437, 905 P.2d 657 (1995).

If a defendant stipulates to a prior crime necessary for conviction under K.5.A. 21-
4204, the court should reveal to the jury neither the number nor nature of the prior
convictions. The court should only instruct the jury that it may consider the convicted
felony status element of the crime as proven by agreement of the parties in the form
of a stipulation. State v. Lee, 266 Kan. 804, 977 P.2d 263 (1999).

In State v. Davis, 255 Kan. 357, 874 P.2d 1156 (1994), the Supreme Court
sustained the trial court and negated any requirement of the state to prove the statutory
negative in alternative C above that the defendant had not been pardoned or had the
prior conviction expunged. Likewise, the Kansas Court of Appeals in Stare v.
Johnson, 25 Kan. App. 2d 105, 959 P.2d 476, rev. denied 265 Kan. 883 (1998), noted
that when a defendant is charged under K.S.A. 21-4204(a)(3), alternative B above, the
state has no obligation to present proof'that the defendant was found not to have been
in possession of a firearm at the time of the commission of the prior felony.

In State v. Pollard, 273 Kan. 706, 44 P.3d 1261 (2002), the court held that Kansas .
law will apply in determining whether or not a defendant’s out-of-state criminal
proceeding constitutes a conviction as a predicate to prosecution for the Kansas crime
of felony criminal possession of a firearm under K.8. A, 21-4204. In Pollard, the
defendant had plead guilty to a prior act of felony first-degree burglary in Missour,
was found guilty by the Missouri trial court, and was given a “suspended imposition
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of sentence” with two years of probation. The terms of his probation included
prohibitions against the possession or conirol of firearms. Under Missouri law,
however, a “suspended imposition of sentence” is not a conviction as Missouri does
not consider such to be a final judgment. The Pollard court held that, despite the
peculiarities of Missouri law, the question is whether or not the Missouri matter
constituted the equivalent of a conviction in Kansas. The Pallard court concluded,
after examining (1) the legal definition of conviction under statute and case law; (2)
the procedural posture of Pollard’s predicate felony; and (3) the construction of the
term “conviction™ for criminal history scoring purposes, that the Missouri court had
actually established the defendant’s factual guilt, and the Missouri matter was the
equivalent of a conviction i Kansas which could be used as 2 predicate conviction
for K.8.A. 21-4204.

The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying
crime in a charge of involuntary manslaughter. State v. Owens, 272 Kan. 682, 689,
35 P.3d 791 (2001). See also K.S.A. 21-3404(b) and PIK 3d 56.06.

The State is required to accept a defendant’s stipulation that he or she was
previously convicted of a felony and was therefore legally prevented from possessing
a firearm on the date in question. However, the district court must allow the State to
place the actual judgment and sentence of the defendant’s prior conviction or
adjudication into the record, outside the presence of the jury. State v. Mitchell, 285
Kan. 1070, Syl. 99 3, 4, 179 P.3d 394 (2008).
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64.07 CRIMINAL POSSESSION OF A FIREARM—
MISDEMEANOR

The defendant is charged with eriminal possession of a
firearm. ‘Fhe defendant pleads not guilty.

To establish this charge, each of the following cizims must
be proved:

AL

That the defendant was both addicted to and an
unlawful user of , 4
controlled substance;
That the defendant knowingly had possession of a
firearm; and
OR
That the defendant knowingly had possession of a
fircarm and was not 2 law enforcement officer;
That the defendant was {in or on school (property)
(grounds) upon which was Jocated a (building)
(structare) used by (a unified school district) (an
accredited monpublic school) for student
(instruction) (aitendamce} (extracurricular
activities) for pupils enrolled in (kindergarten)
{any of the grades I through 12)] [at a regularly
scheduled school sponsored activity or event]; and
OR :
That the defendant knowingly had possession of a
firearm;
That the defendant refused te (surrender)
(immediately remove) the firearm (from school
[property] [grounds]) (at a regularly scheduled
school spomsored activity or event) when
(requested) (directed) by a (duly authorized school
employee) (law enforcement officer); and

That this act occurred on or about the day
of . in
County, Kansas.
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Notes on Use

Authority for Alternative A is K.S.A. 21-4204(a)(1). Authority for Alternative B
is K.S.A. 21-4204(a)}5). A violation of Altemnative A or B is a class B, nonperson
select misdemeanor. Authority for Alternative C is K.S.A. 21-4204(a)(6), a class A,
nonperson misdemeanor.

Felony criminal possession of a firearm is proscribed under subsections (a)(2), (3)
and (4) of K.S.A. 21-4204 and it is the subject of PIK 3d 64.06, Criminal Possession
of a Firearm - Felony. See Comment to PIK 3d 64.06.

As commonly defined, a person is addicted when he or she has a compulsive need
for a habit forming drug and has fost the power of self control with reference to this
addiction. Black’s Law Dictionary 37 (6th Ed. 1990).

Comment

The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying
crime in a charge of involuntary manslaughter. State v. Owens, 272 Kan. 682, 689,
35 P.3d 791 (2001). See also K.5.A. 21-3404(b) and PIK 56.06.

“Under the plain language of K.5.A. 21-4204(a)(3), a person may be found guilty
of criminal possession of a firearm on school property, even when school is not in
session or children are not present on the school property at the time the offense is
committed.” State v. Toler, 41 Kan. App. 2d 896, Syl. 7 6, 206 P.3d 548 (2009).
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64.07-A POSSESSION OF A FIREARM (IN} (ON THE
GROUNDS OF) A STATE BUILDING OR IN A
COUNTY COURTHOUSE

The defendant is charged with the crime of possession of
a firearm (Jin] [on the grounds of] a state building) (in a
county courthouse). The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1.

2.

That the defendant kemowingly had possession of a
firearm;

That the defendant was ([in] [on the grounds of] the
[__set forth the name and address of the statutorily
named building ) (within the governor's residence)
(jon the grounds of] [in a building on the grounds of]
the governor's residence) {(within [ describe building ],
a [state-owned] [state-leased] building, se designated by
the secretary of administration by rules and regulations
and with conspiceously placed signs that clearly stated
that firearms were prohibited within the building)

(within the courthouse of County,

Kansas); and

That this act occarred on or about the day of
s , in County,

Kansas.

Notes on Use

For authority, see K.5.A. 21-4218. Possession of a fireann on the grounds of orin
state buildings or county courthouses is a class A nonperson misdemeanor.

Subsection (a) of K.S.A. 21-4218 provides that possession of a firearm on the
grounds of or in such state buildings does not apply to certain law enforcement
officers, or to any person summoned by any such officer to assist in making arrests or
preserving the peace while actually engaged in assisting such officer, or to members
of military of this state or the United States, when such officers are performing and
carrying out official duties. Subsection (a) further provides that the firearms are
prohibited in county courthouses, unless by resolution, the county commissioners
authorize the possession of a firearm in the courthouse,
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Subsection (b) of K.S8.A. 21-4218 provides that it is not a violation of the statute for
the governor, the governor’s immediate family, or specifically authorized guests of the
governor 1o possess a firearm on the grounds of or in any building on the grounds of
the governor's residence.

Subsection (¢} of K.S.A. 21-4218 provides that it is not a violation of this statute
for prosecutors, with the authority of their superior, to possess a firearm in a county
courthouse or court facility, subject to any restriction imposed by the chiefjudge, and
assuming the prosecutor is properly licensed for concealed carry.

Subsection (d} of K.S.A. 21-4218 allows a county commission, by resolution, to
override prosecutor carry authority.

Comment
The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the vnderlying

crime in a charge of involuntary manslaughter. State v. Owens, 272 Kan. 682, 689,
35P.3d 791 (2001). See also K.S.A. 21-3404(h} and PIK 56.06.
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64.11 CRIMINAL DISPOSAL OF EXPLOSIVES

The defendant is charged with criminal dispssal of
explosives. The defendant pleads not guilty.
To establish this charge, each of the following claims must
be proved:
1. That the defendant knowingly ([sold] [gave]
[eransterred]) (Jan explosive substance] [a detonating

substance]) to ;
2. That was a person under 21
years of age; and
OR
2. That the defendant knew was (a
person who was both addicted to and an unlawful user
of a controlied substance, ) (a person

who, within the preceding five years, had been
convicted of a felony) (a person who, within the
preceding five years, had been released from
imprisonment for a felony); and

3. That this act occurred on or about the day of
) 3 in County,
Kansas.
Notes on Use

For authority, see K.S.A. 21-4209. Criminal disposal of explosives is a severity
level 10, person felony. The applicable bracketed reference in each parentheses
mentioned in element nos. 1 and 2 should be selected. Proof of criminal intent does
not require proof that the accused had knowledge of the age of a minor. See
K.5.A. 21-3202.

See PIK 3d 52.06, Proof of Other Crime - Limited Admissibility of Evidence, for
the required limiting instruction concerning defendant’s prior conviction.

See also PIK 3d 59.38, Criminal Use of Explosives.

Comment
When a prior conviction is an element of the crime charged it is error to refuse to

give alimiting instruction as to evidence of the prior conviction. State v. Denney, 258
Kan. 437, 905 P.2d 657 (1995).
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The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying
crime in a charge of involuntary manslaughter. Siate v. Owens, 272 Kan. 682, 689,
35 P.3d 791 (2001). See also K.S.A. 21-3404(b) and PIK 56.06.
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64.11-A CRIMINAL POSSESSION OF EXPLOSIVES

The defendant is charged with criminai possession of

explosives. The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved:

1. That the defendant knowingly had possession of any
explosive or detonating substance;

2. That the defendant within five years preceding such
possession had been (convicted of .4
felony) (released from imprisonment for

, 4 felony); and
3. That this act occurred on or about the day of
\ , in County,

Kamnsas.

Notes on Use

For authority, see K.5.A.21-4209a. Criminal possession of explosives is a severity
level 7, person felony.

See PIK 3d 52.06, Proof of Other Crime - Limited Admissibility of Evidence, for
the required limiting instruction concerning defendant’s prior conviction.

See also PIK 3d 59.38, Criminal Use of Explosives.

Comment

When a prior conviction is an element of the crime charged it is error to refuse to
give a limiting instruction as to evidence of the prior conviction. State v. Derney, 258
Kan. 437, 905 P.2d 657 (1995).

Although speaking to a conviction under K.S.A. 21-4204, criminal possession of
a firearm, PIK 3d 64.07, the Kansas Supreme Court stated that when a defendant
stipulated to a prior crime necessary for conviction under that statute that the court
should mention to the jury neither the number nor nature of the prior convictions. The
court should only instract the jury that it may consider the convicted felony status
element of the crime as proven by agreement of the parties in the form of a stipulation.
Stare v. Lee, 266 Kan. 804, 977 P.2d 263 (1999).

The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying
crime in & charge of involuntary manslaughter. State v. Owens, 272 Kan. 682, 689,
35 P.3d 791 (2001). See also K.S.A. 21-3404(b) and PIK 56.06.
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64.11-B CRIMINAL POSSESSION OF EXPLOSIVES—
DEFENSE

K.S.A. 21-4209a(b) was amended by L. 1992, ch. 298, § 72
by repealing the defense of possession of explosives in the
course of a person's lawful employment.
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64.12 CARRYING CONCEALED EXPLOSIVES

The defendant is charged with the crime of carrying

concealed explosives. The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved:

1. That the defendant knowingly carried (an explosive
substance)(a detonating substance) on (his)(her) person
in a wholly or partly concealed manner; and

2. That this act occurred on or about the day of

’ , in County,

Kansas.

Notes on Use

For authority, see K.S.A. 21-4210. Carrying concealed explosives is a class C
misdemeanor.

Comment
The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying

crime in a charge of involuntary manslaughter. State v. Owens, 272 Kan, 682, 689,
35 P.3d 791 (2001). See also K.S.A. 21-3404{b) and PIK 56.06.
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64.13 REFUSAL TO YIELD A TELEPHONE PARTY LINE

The defendant is charged with the crime of refusal to yield
a telephone party line. The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved:

1. That the defendant willfully refused to surrender
immediately the use of a party line when informed that
the line was needed for (an emergency call to a [fire
department] [police department]) (medical aid or
ambulance); and

2. That this act occurred on or about the _ day of

’ ,in County,

Kansas.

Party line means a subscriber's line telephone circuit,
consisting of two or more main telephone stations connected
therewith, each station with a distinctive ring or telephone
number.

Emergency means a situation in which property or human
life is in jeopardy and the prompt summoning of aid is
essential.

Notes on Use

For authority, see K.8_A 21-4211. Refusal to yield a telephone party lineis aclass
C misdemeanor.
Harassment by telephone is covered by PIK 3d 63.14, Harassment by Telephone.

Comment
The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying

crime in a charge of involuntary manslaughter. State v. Owens, 272 Kan. 682, 689,
35 P.3d 791 (2001). See also K.8.A. 21-3404(b) and PIK 56.06.
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64.14 CREATING A HAZARD

The defendant is charged with the crime of creating a

hazard. The defendant pleads not guilty.

To establish this charge, each of the following claims must

be proved:

1. That the defendant (stored) (abandoned) in a place
accessible to children a container having a
compartment of more than 1% cubic feet capacity and
a (door) (lid) which (locks) (fastens) automatically
when closed and which cannot be easily opened from
the inside, and did fail to remove the (door) (lock) (lid)
(fastening device) on such container; and
or
That the defendant (was the owner) (had possession)
of property upon which a (cistern) {(well) (cesspool)
was located, and knowingly failed to cover the same
with protective covering of sufficient strength and

- quality to exclude human beings and domestic animals
therefrom; and
or
That the defendant ([exposed] [abandoned] [left]) ([an
explosive substance] [a dangerous substance]) in a
place accessible to children; and

2. That this act occurred on or about the day of

, , in County,

Kansas.

Notes on Use

For authority, see K.S.A. 21-4212. Creating a hazard is a class B nonperson
misdemneanor.

The appropriate alternative situation should be wsed. For a similar offense, see
maintaining a public nuisance covered by K.5.A. 21-4106 and PIK 3d 63.06,
Maintaining a Public Nuisance.
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Comment

The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying
crime in a charge of involuniary manslaughter. State v. Owens, 272 Kan. 682, 689,
35 P.3d 791 (2001). See also K.8.A. 21-3404(b) and PIK 56.06.
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64.15 UNLAWFUL FAILURE TO REPORT A WOUND

The deferdant is charged with the crime of unlawful
faiture to report 2 wound. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant treated for a
(bullet wound) (gunshot wound) (powder burn) caused
by the discharge of a firearm;
or
That the defendant treated for 2
wound likely to result in death and apparently inflicted
by a (knife} (ice pick) (sharp or pointed instrument);

2. That the defendant failed to report the treatment of the
wound to the office of the chief of police of

or fo the office of the sheriff of

County, Kansas; and

3. That this act or omission occurred on or about the
day of y , I

County, Kansas,

Notes on Use
For authority, see K.5.A. 21-4213. Unlawful failure to report a wound is a class C
misdemeanor. The appropriate alternative situation should be used.
Comment
The crimes contained in Article 42, Chapter 21, Kansas Criminal Code, are “all
enacted for the protection of human life or safety” and may serve as the underlying

ctime in a charge of involuntary manslaughier. State v. Owens, 272 Kan. 682, 689,
35 P.3d 791 (2001). Sce also K.S.A. 21-3404(b) and PIK 56.06.
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64.16 UNLAWFULACTS CONCERNING A PRESCRIPTION-

620

ONLY DRUG

The defendant is charged with the crime of committing
an unlawful act concerning a prescription-only drug. The
defendant pleads not guilty.

To establish this charge, each of the following claims
must be proved:

1. That the defendant intentionally made, altered or

signed a prescription order and the defendant was not
a practitioner or mid-level practitioner at the time of
the commission of the act;

or

That the defendant distributed a prescription order,
knowing it to have been made, altered or signed by a
person other tham a practitioner or mid-level
practitioner;

or

That the defendant possessed a prescription order
with infent to distribute it and knowing it to have
been made, altered or signed by a person other than
a practitioner or mid-level practitioner;

or :

That the defendant possessed a prescription-only .
drug knowing it to have been obtained pursuant to a
prescription order made, altered or signed by a
person other than a practitioner or mid-level
practitioner;

or

That the defendant provided false information to a
practitioner or mid-level practitioner for the purpose
of obtaining a prescription-only drug; and

2. That this act occurred on or about the day of

, , in
County, Kansas.
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As used in this instruction, practitioner means a person
licensed to practice medicine and surgery, dentist,
podiatrist, veterinarian, optometrist licensed under the
optometry law as a therapeutic licensee or diagnostic and
therapeutic licensee, or scientific investigater, or other
person authorized by law to use a prescription-only drug
in teaching or chemical analysis or to conduct research
with respect to a prescription-only drug.

Asused in this instruction, mid-level practitioner means
an advanced registered nurse practitioner issued a
certificate of qualification who has authority to prescribe
drugs pursuant to a written protocol with a responsible
physician or a licensed physician’s assistant who has
authority to prescribe drugs pursuant to a written protocol
with a responsible physician.

As used in this instruction, prescription-only drug
means any drug whether intended for use by man or
animal, required by federal or state law to be dispensed
only pursuant to a written or oral prescription or order of
a practitioner or restricted to use by practitioners only.

As used in this instruction, prescription order means an
order transmitted in writing, orally, telephonically or by
other means of communication for a prescription-only
drug to be filled by a pharmacist. Prescription order does
‘not mean 2 drug dispensed pursuant to such an order. A
pharmacist means any natural person licensed to practice
pharmacy.

Notes on Use

For authority, see K.S.A. 21-36a08, effective for crimes committed on or after July
1,200%. Unlawfully obtaining or distributing a prescription-only drug is a class A,
nonperson misdemeanor for the first offense and a severity level 9, nonperson felony
for a second or subscquent offense. It is a nondrug severity level 6, nonperson felony
ifthe distribution involves selling, possession with intent to sell, or offering for sale
the preseription-only drug so obtained. In such cases, the trial court must ask a special
fact question as part of the verdict form.
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Definitions of “practitioner,” “mid-level practitioner,” “prescription-only drug,” and
“pharmacist” can be found in K.S.A. 65-1626. The authority for a mid-level
practitioner to prescribe prescription-only drugs is found in K.S.A. 65-1130, 65-
28964, and 65-2896e. The certification requirement for a mid-level practitioner is
found in K.5.A. 65-1131. '

K.S.A. 21-36a08 provides that if a prosecution for unlawfully obtaining
prescription-only drugs could be brought under the provisions of K.8.A. 21-36a05 or
21-36a06, such prosecutions may not be brought under this section.
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64.17 UNLAWFULLY OBTAINING PRESCRIPTION-ONLY
DRUG FOR RESALE

The defendant is charged with the crime of obtaining 2
prescription-only druag by fraudulent means for resale.
The defendant pleads not guilty,

To establisk this charge, eack of the following claims
must be proved:

1. That the defendant intentionallty obtained 2
prescription-only drug by (making) (altering)
(signing) a prescription order at a time when
defendant was not a practitioper;
or
That the defendant intentionaily obtained a
prescription-only drug by delivering 2 prescription
order, knowing it to have been {made) (aliered)
{signed) by a person other than a practitioner;
or
That the defendant intentionally obiained a
preseription-only drug by providing false
information {o a practitioner;

2. That the defendant (intentionaily sold the
prescription-only drug so obtained) (intemtionally
offered for sale the prescription-only drug so
obtained) (intentionally possessed with intent to sell
the prescription-only drug so obtained); and

3. That this act occurred on or about the day of

, , in
County, Kansas.

Pharmacist means any natoral person registered to
practice pharmacy.

Practitioner means a person licensed to practice
medicine and surgery, dentist, podiatrist, veterinarian,
scientific investigator, or other person licensed, registered
or otherwise authorized by law to administer, preseribe
and use preseription-only drugs in the course of
professional practice or research.
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Prescription-only drug means any drug required by the
federal or state food, drng and cosmetic act to bear on ifs
label the legend "' Caution: Federal law prohibits dispensing
without prescription.”

Prescription order means a written, oral or telephonic
order for a prescription-only drug to be filled by a
pharmacist. Prescription order dees not mean a drug
dispensed pursnant to such an order.

Notes on Use

This instruction is effective only for acts committed prior to July 1, 2009, because
the statute authorizing the instruction, X.5.A. 21-4215, was repealed on that date.
No new enactment contains the elements of this crime, although similar language
appears in K.S.A. 21-36a08(b)(2), a penalty provision of that statute. See PIK 3d
64.16. Obtaining a prescription-only drug by fraudulent means for resale is a
severity level 6, nonperson felony.
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CHAPTER 67.00
CONTROLLED SUBSTANCES
PIK
Number

REPEALED .. ... .. 67.01-67.12
Narcotic Drugs And Certain Stimulants—Possession ... ... 67.13
Controlled Substances—Sale Defined .................. 67.13-A
Narcotic Drugs And Certain Stimulants—Sale, Etc. . ... ... 67.13-B
Narcotic Drugs And Certain Stimulants—Possession

Or Offer To Sell WithIntent ToSell ................ 67.13-C
Possession Of A Conirolled Substance Defined .......... 67.13-D
Stimulants, Depressants, And Hallucinogenic Drugs Or

Anabolic Steroids—Possession Or Offer To Sell With

Intent ToSell . ... ... oot 67.14
Stimutants, Depressants, And Hallucinogenic Drugs Or

Anabolic Steroids—Sale, Efc. ..., 67.15
Stimulants, Depressants, Hallucinogenic Drugs Or

Anabolic Steroids—Possession . ... ... oL 67.16
Simulated Controlled Substances, Drug Paraphemalia,

Arnhydrous Ammonia Or Pressurized Ammonia—Use

Or Possession WithIntent ToUse .................. 67.17
Possession Or Manufacture Of Simulated Controlled

SUBSEANCE .. . i i 67.18
Distribution Of Drug Paraphernalia . ................... 67.18-A
Simuiated Controiled Substance And Drug Paraphernalia

Defined ... ..o 67.18-B
Drug Paraphemalia—Factors To Be Considered .. ... ... .. 67.18-C
Promotion Of Simulated Controlled Substances Or

Drug Paraphernalia ................... .o 67.19
Representation That A Noncontrolled Substance Is

A Controlled Substance .......................... 67.20
Representation That Noncontrolled Substance Is

Controlled Substance—Presumption ._.............. 67.20-A
Unlawfully Manufacturing A Controiled Substance {After

July 1,1999) ..o 67.21
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Untawfully Manufactoring A Controlled Substance (Before
July 1, 1999) oo e
Untawiul Use Of Communication Facility To Facilitate
Felony Drug Transaction .........................
Substances Designated Under K.S. A. 65-4113—Selling,
Offering To Sell, Possessing With Intent To Sell Or
Dispensing To Person Under 18 Years Of Age ........
Possession By Dealer—No Tax Stamp Affixed ..........
Receiving Or Acquiring Proceeds Derived From A
Violation Of The Uniform Controlled Substances Act . . .
Controlled Substance Analog—Possession, Sale, Ete. ... ..
Methamphetamine Components—Possession With Intent
ToManufacture . . .......... i
Methamphetamine Components—Marketing, Sale, Etc. For
Usein Manufacturing . ....... ... i ..
Methamphetamine Components—Marketing, Sale, Btc. For
Non-Indicated Use .......... .. ... .. .o ..
Methamphetanine Components—FEphedrine Or
Pseudoephedrine Base . ......... ... ... ... .
Manufacturing A Controlled Substance . ................
Cultivating, Distributing, Or Possessing With lntent To
Distribute A Controtled Substance (Schedule I-IV) .. ...
Distributing Or Possessing With Intent To Distribute A
Controlied Substance (Schedule VY .................
Possessing A Controlled Substance . ...................
Controlled Substance Analog—Possession, Sale, Etc. .. ...
Drug Paraphernalia—Use Or Possession With Intent
ToUse . .. e
Distribution Of Drug Paraphernalia For Use in
Manufacturing Or Distributing Controlled Substances . . .
Distribution Of Drug Paraphernalia For Use As
Paraphernalia ........... ... ... . ... .. ... ...
Drug Paraphernalia—Factors To Be Considered ... .......
Drug Paraphemalia Defined ............. ... ... ...
Methamphetamine Components—Possession With Intent
ToManufacture . ......... . ... i i
Methamphbetamine Components—Unlawfully Acquiring . . .
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Methamphetamine Components—Marketing, Distribution,

Etc. For Use in Manufacturing . .................... 67.43
Methamphetamine Components—Marketing, Distribution,

Etc. For Non-Indicated Use ....................... 67.44
Simulated Controlted Substances . . .................... 67.45
Representation That A Noncontrolled Substance Is A

Controlled Substance .......... ... ... ... ... 67.46
Representation That A Noncontrolled Substance Is

Controlied Substance—Inference ................... 67.47
Anhydrous Or Pressurized Ammonia—Non-Approved

Confainer . .......cooovuniniinnnnann. U 67.48
Unlawful Use Of Communication Facility To Facilitate

Felony Drug Transaction . ....... .. ... .o ivunn.. 67.49
Receiving Or Acquiring Proceeds Derived From Drug

CIIIMIES v vt vttt e e e e et e 67.50
Possession By Dealer—No Tax Stamp Affixed .......... 67.51
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67.01 - 67.12

The first edition of PIK Criminal contained instructions
67.01 through 67.12. The statuies on which those instructions
were based were repealed effective July 1, 1972. Thus, they
are not included in this third edition.

Then, in 2009, substantial legislative changes were made,
Prior to July 1, 2009, statutes dealing with criminal acts
involving controlied substances were located within the
Uniform Controlled Substances Act, K.S.A. 65-4101 ef seq.
The Kansas Legislature moved the statutes containing crimes
relating to controlled substances to Chapter 21 of the Kansas
Statutes Annotated. See K.S.A. 21-36a01 through 21-36a17.
The new statuies were not merely relocated, but were also
substantively amended. For ease of use and clarity, the PIK
Committee drafted new instructions that correspond to the
new statutes.

PIK 3d 67.13 through 67.30 remain in the book and are to
be used when conduet occurred prior to July 1, 2009. The
exception is PIK 3d 67.24, Possession by Dealer—No Tax
Stamp Affixed, which has been moved to PIK 3d 67.51. PIK
3d 67.51, applies to conduct occurring before, on, and after
July 1, 2009,

The new instructions, PIK 3d 67.31 through 67.52, should
be used when conduct occurred on or after July 1, 2009.
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67.13 NARCOTIC DRUGS AND CERTAIN STIMULANTS—
POSSESSION

The defendant is charged with the crime of unlawfully
(possessing) (controlling) Jinsert name of parcotic drag or
stimulantl. The defendant pleads not guilty.

Fo establish this charge, each of the following claims must
be proved:

1. That the defendant (possessed) (had under [his] [her]

control) finsert name of narcotic drug or stimalant];

2. That the defendant did so intentionally; and

3. That this act occurred on or about the day of

. ,in County,

Kansas.

MNotes on Use

For authority, see K.S.A. 65-4160. The statute specifically relaies to "any opiates,
opium, or narcotic drugs, or any stimulant designated in subsection (d)}{(1), (d)(3) or
(1) of X.S.A. 65-4107 and amendments thereto." Such stimulants include
amphetamine, methamphetamine and their immediate precursors. There will be
occasions when a court should include the definition of the specific drug(s) involved,
either in the same or additional instructions.

A conviction under K.8.A. 65-4160 is a drug severity level 4 felony. The penalty
enhancement feature of this statute was deleted effective November 1, 2003,

If a controlled substance analog is involved, see PIK 3d 67.26.

For definitions and discussion of possession, joint possession and constructive
possession, see PIK 3d 67.13-D.

This instruction is for use when conduct occurred prior to July 1, 2009, the date on
which K.8.A. 65-4160 was repealed. When conduct ocourred on or after July 1, 2009,
use PIK 3d 67.34, Possessing A Controlled Substance.

Comment

Possession of cocaine and possession of drug paraphernalia are two independent
crimes. Where the only cocaine possessed is the residue on the drag paraphernalia,
both crimes may be charged. Stafe v. Hill, 16 Kan. App. 2d 280, 823 P.2d 201
(1991).

Possession is not a lesser included offense of sale. State v. Woods, 214 Kan. 739,
522 P.2d 967 (1974).
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Presence of a controlled substance in an accused's blood is not possession or
conirol of the substance within K. S.A. 65-4127a. Stafe v. Flinchpaugh, 232 Kan.
831, 835, 659 P.2d 208 (1983).

K.S.A. 65-4160 qualifies the acts specified as unlawful with the premise, "Except
as authorized by the vniform controlled substances act." The Uniform Controlled
Substances Act contains a provision, K.5.A. 65-4116, under which narcotic drugs, as
well as other controfled substances {which term is defined in K.S.A. 65-4101(¢)}, may
be lawfully possessed.

Defendant has the burden of introducing evidence as a matter of defense that brings
defendant within an exception or exemption in the statute creating the offense if such
exception or exemption is not part of the description of the offense. Stafe v. Carter,
214 Kan. 533, 521 P.2d 294 (1974).

In State v. Tucker, 253 Kan, 38, 43, 853 P.2d 17 (1993), it was held that possession
and imtent to scll are separate elements of the crime of possession with intent to sell
cocaine. A finding of guilty of possession with the intent to sell requires proof of
possession. Conversely, proof of possession without proof of intent to sell is still
sufficient proof of a crime.

The so-called innocent possession defense is not recognized in Kansas. To prove
possession, the State must establish that a defendant intentionally appropriated the
drug to himself or herself. The legal necessity of intentional appropriation adequately
protects the innocent defendant from a claim of knowing possession of contraband.
State v. Calvert, 27 Kan. App. 2d 390, 5 P.3d 537 (2000).

In Staie v. Daniels, 28 Kan. App. 2d 364, 17 P.3d 373 (2000), the court held that
Daniels’ prior conviciton for possession with intent to sell cocaine could not be used
to enhance his sentence for possession of cocaine.

Where defendant was charged with and convicted of possession of amphetamines
with intent to sell and the evidence at trial established that the controlled substance
was methamphetamine, the court in State v. McMannis, 12 Kan. App. 2d 464, 747
P.2d 1343 (1987), reversed the conviction. The court held that “under the express
terms of the statute under which defendant was convicted, amphetamine and
methamphetamine are considered two different substances.”
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67.13-A CONTROLLED SUBSTANCES—SALE DEFINED

A sale under the Uniform Controlled Substances Act has
a broader meaning than "sale" usuvally has. Sale under the
Act means selling for money, and also includes barter,
exchange, or gift, or an offer to do any of these things. It is
not necessary that the prohibited substance be the property
of the defendant or in his or her physical possession.

Notes on Use

For authority, see State v. Griffin, 221 Kan. 83, 558 P.2d 90 {1976); State v.
Maxwell, 10 Kan. App. 2d 62, 691 P.2d 1316 (1984); State v. Nix, 215 Kan. 880, 529
P.2d 147 (1974). 'This instruction is for use when conduct occurred prier to July 1,
2009. In State v. Evans, 219 Kan, 515, 548 P.2d 772 (1976), the court disapproved
of the use of the definition of “sale” normally given it in the context of commercial
law.
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67.13-B NARCOTIC DRUGS AND CERTAIN STIMULANTS—
SALE, ETC.

The defendant is charged with the crime of unlawfully
(selling) (prescribing) (administering) (delivering)
(distributing) (dispensing) (compounding) linsert name of
narcotic drug or stimulant]. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant (sold) (prescribed) (administered)
{delivered) (distributed) (dispensed) (compounded)
[insert name of narcotic drug or stimulant];

2. That the defendant did so intentionally;

[3. That the defendant did so in, on, or within 1,000 feet of
school property upon which was located a school;

4. That the defendant was 18 years of age or over;] and

[3.] or [5.] That this act occurred on or about the ___ day of
s , I County, Kansas.

[School means a structure used by a unified school district
or an accredited nonpublic school for student instruction,
attendance or extracurricular activities of pupils enrolled in
kindergarten or any grades 1 through 12.]

Notes on Use

For authority, see K.5.A. 65-4161. This instruction is for use when conduct
occurred prior to July 1, 2009, the date on which X.5.A. 65-4161 wasrepealed. When
conduct occurred on or after July 1, 2009, use PIK 3d 67.32, Cultivating, Distributing,
Or Possessing With Intent To Distribute A Controlled Substance (Schedule I-IV).

Effective May 20, 2004, “compounding” is no Jonger a prohibited act under this
statute.

The statute specifically relates to "any opiates, opium, or narcotic drugs, or any
stimulant designated in subsection (d)(1}, (d)(3), or (f)(1) of K.5.A. 65-4107 and
amendments thereto.” Such stimulants are amphetamine, methamphetamine and their
immediate precursors. There will be occasions when a court should include the
definition of the specific drug(s) or stimulant(s) involved, either in the same or in
additional instructions.
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A firstconviction under K.S.A. 65-4161 isadrug severity level 3 felony, conviction
for a second offense is a drug severity level 2 felony, and conviction for a third or
subsequent offense is a drug severity level 1 felony. Prior convictions for
substantially similar offenses from other jurisdictions may be used to increase an
offender's punishment.

Upon conviction of a first offense, the defendant is guilty of a drug severity level
2 felony if the defendant was I8 years of age or over and the substances involved were
sold in, on or within 1,000 feet of any school property upon which was located a
school structure. If the defendant is charged with such a violation, the bracketed
elements and definition of "school" should be included in the instruction.

If a controlled substance analog is involved, sce PIK 3d 67.26.

K.S.A. 65-4101 defines the terms "administer" in paragraph (a), "deliver" or
"delivery" in paragraph (g), "dispense"” in paragraph (h), "distribute” in paragraph (j),
and "person" in paragraph (s).

A saie under the Uniform Controlled Substances Act has a broader meaning than
"sale” usually has. See PIK 3d 67.13-A.

Comment

Possession is not a lesser included offense of sale. State v. Woods, 214 Kan. 739,
522 P.2d 967 (1974).

Sale is a lesser inclhuded offense of sale within 1,000 feet of a school. State v.
Josenberger, 17 Kan. App. 2d 167, 836 P.2d 11 (1992).

K.S.A. 65-4161 qualifies the acts specified as unlawful with the premise, "Except
as authorized by the uniform controlled substances act." The Uniform Controlled
Substances Act contains a member of provisions under which narcetic drugs, as welk
as other controlled substances {which term is defined in K.S.A. 65-4101{e)), may be
manufactured, sold, or otherwise produced, transported, dispensed, and used. See,
for example, K.S.A. 65-4116, 65-4117, 65-4122, 65-4123, and 65-4138.

A defendant’s knowledge of the proximity of a school is not an essential element
of the crime of selling cocaine within 1,000 feet of a school. State v. Swafford, 20
Kan. App. 2d 563, 890 P.2d 368, pet. rev. den. 257 Kan. 1095 (1995); State v. Penny,
22 Kan. App. 2d 212, 914 P.2d 962 (1996).

To sustain a conviction for the crime of sale of cocaine within 1,000 feet of a
school, there must be evidence that the structure referred to as a school is one as
defined in K.S.A. 65-4161(d). Such evidence is necessary to prove a necessary
element of the offense. State v. Star, 27 Kan. App. 2d 930, 10 P_3d 37 (2000).

That portion of K.5.A. 65-4161 prohibiting sale of drugs within 1,000 feet of a
school prohibits sales within 1,000 feet of a school “as the crow flies, not by
pedestrian routes.” State v. Prosper, 260 Kan. 743, 926 P.2d 231 (1996).

The Kansas schoolyard statute, K.S.A. 65-4161(d), does not apply to 2 suspect who
by happenstance passes through a protected school zone in a vehicle and is
subsequently apprehended outside the school zone. Siate v. Barnes, 275 Kan. 364,
64 P.3d 405 (2003).
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67.13-C NARCOTIC DRUGS AND CERTAIN
STIMULANTS—POSSESSION OR OFFER TO SELIL
WITH INTENT TO SELL

The defendant is charged with the crime of anlawfully
(possessing) (offering ¢o sell) [insert name of narcotic drug or
stimulant] with intent to (sefl) (deliver) (distribute). The
defendant pleads not guilty,

To establisk this charge, each of the following claims must
be proved:

1. That the defendant (possessed) (offered fo sell) jinsert

npame of narcotic drug or stimulant];

2. That the defendant did so with the intent o (sell) (sell,

deliver or distribute) it;

[3. That the deferdant did se in, on or within 1,000 feet of

school property upon which was located a school;

4. That the defendant was 18 years of age or over;} and

[3.] or [5.] That this act occurred on or about the _____ day of
, , B Couuty,

Kansas,

[School means a structure used by a unified schoof district
or an accredited nonpublic school for student imstruction,
attendance or extracurricular activities of pupils enrolied in
kindergarten or any of grades 1 through 12.]

Notes on Use

For authority, see K.S.A. 65-4161. This instruction is for use when conduct
occurred prior to July 1, 2009, the date on which K.S.A. 65-4161 was repealed. The
statute specifically relates to "any opiates, opium, or narcotic drugs, or any stimulant
designated in subsection (d)(1), (d)(3), or (£)(1} of K.5.A. 65-4107 and amendments
thereto.” Such stimulants are amphetamine, methamphetamine and their immediate
precursors. There will be occasions when a court should include the definition of the
specific drug(s) or stimulant(s) involved, either in the same or in additional
instructions.

A first conviction under K.S.A. 65-4161 is a drug severity level 3 felony,
conviction for a second offense is a drug severity level 2 felony, and conviction for
a third or subsequent offense is a drug severity Ievel 1 felony. Prior convictions for
substantially similar offenses from other jurisdictions may be used to increase an
offender’s punishment. '
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Upon conviction of a first offense, the defendant is guilty of a drug severity level
2 felony ifthe defendant was 18 years of age or over and the substances involved were
possessed with ntent to sell, deliver or distribute or offered for sale in, on or within
1,000 feet of any school property upon which was located a school structure. If the
defendant is charged with such a violation, the bracketed elements and definition of
"school" should be included in the instruction.

If a controlled substance analog is involved, see PIK 3d 67.26.

K.8.A. 65-4101 defines the terms "deliver” or "delivery” in paragraph (g) and
"distribute” in paragraph (j).

A sale under the Uniform Controlled Substances Act has a broader meaning than
"sale" nsually has. See PIK 3d 67.13-A.

For definitions and discussion of possession, joint possession and constructive
possession, see PIK 3d 67.13-D.

Comment

The crime of offering to sell a controlled substance requires proof of the specific
intent to sell and not just proof of an intentional offer. State v. Werner, 8 Kan. App.
2d 364, 657 P.2d 1136 (1983).

Sale is a lesser included offense of sale within 1,000 fect of a school. State v.
Josenberger, 17 Kan. App. 2d 167, 836 P.2d 11 (1992).

K.8.A. 63-4161 qualifies the acts specified as unlawful with the premise, "Except
as authorized by the uniform controlled substances act." The Uniform Controlled
Substances Act contains a number of provisions under which narcotic drugs, as well
as other controlled substances (which term is defined in K.5.A. 65-4101(e)), may be
manufactured, sold, or otherwise produced, transported, dispensed, and used. See,
for example, K.S.A. 65-4116, 65-4117, 65-4122, 65-4123, and 65-4138.

In State v. Hutcherson, 25 Kan. App. 2d 301, 968 P.2d 1109 (1998), the Court held
that possession of cocaine is a lesser included offense of possession with intent to sell
cocaine.

A defendant’s knowledge of the proximity of a school is not an essential element
of the crime of selling cocaine within 1,000 feet of a schoel. State v. Swafford, 20
Kan. App. 2d 563, 890 P.2d 368, rev. den. 257 Kan, 1095 {1995); State v. Penny, 22
Kan. App. 2d 212, 914 P.2d 962 (1996).

To sustain a conviction for the crime of sale of cocaine within 1,000 feet of a
school, there must be evidence that the structure referred to as a school is one as
defined in K.S.A. 65-4161(d). Such evidence is necessary to prove a necessary
clement of the offense. Srate v. Star, 27 Kan. App. 2d 930, 10 P.3d 37 (2000).
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Where defendant was charged with and convicted of possession of amphetamines
with intent to sell and the evidence at trial established that the controlled substance
was methamphetamine, the court in State v, McMannis, 12 Kan. App. 2d 464, 747
P.2d 1343 {1987), reversed the conviction. The court held that “under the express
terms of the statute under which defendant was convicted, amphetamine and
methamphetamine are considered two different substances.”

That portion of K.S.A. 65-4161 prohibiting sale of drugs within 1,000 feet of a
school prohibits sales within 1,000 feet of a school “as the crow flies, not by
pedestrian routes.” State v. Prosper, 260 Kan. 743, 926 P.2d 231 (1996).

The Kansas schoolyard statute, K.S.A. 65-4161(d), does not apply to a suspect who
by happenstance passes through a protected school zone in a vehicle and is
subsequently apprehended outside the school zone. State v. Barnes, 275 Kan. 364,
64 P.3d 405 (2003).
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67.13- POSSESSION OF A CONTROLLED SUBSTANCE
DEFINED

Possession of a controlled substance requires that the
defendant have control over the substance with knowledge
of and the intent to have such conirol. To possess a
controlled snbstance, the defendant must have knowledge of
the presence of the controlled substance with the intent to
exercise confrol over . Contrel means to exercise a
restraining or directing influence over the comtrolled
substance.

(Possession may be immediate and exclusive, jointly held
with amother, or constructive.) (Joint possession occurs
when twe or more persons, who have the power or control
and intent to manage property, exercise the same jointly.)
{Constructive possession is knowingly keeping a controlied
substance in a place to which the defendant has some
measure of access and right of control.)

{When a defendant is in nonexclusive possession of (the
premises upon) {an antomobile in) which a contrelled
substance is found, it capnot be inferred that the defendant
knowingly possessed the controlled substance unless there
are other circumsiances linking the defendant to the
coniroiled substance. You may consider the following
factors in determining whether the defendant knowingly
possessed the controlled substance, if you find they are
supported by the evidence:

i. whether the defendant previously participated in the
sale of a controlled substance;

2. whether the defendant used controlled substances;

3. whether the defendant was near the area where the
controlled substance was found;

4. whether the controlled substance was found in plain
view;
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5. whether the defendant made any incriminating
statements;

6. whether the defendant’s behavior was suspicious; and

7. whether the defendant’s personal belongings were
near the controlied substance.]

Notes on Use

For authority, see State v. Cruz, 15 Kan. App. 2d 476, 809 P.2d 1233, rev. denied
249 Kan. 777 (1991); State v. Faulkner, 220 Kan. 153, 551 P.2d 1247 (1976); and
State v. Flinchpaugh, 232 Kan. 831, 659 P.2d 208 (1983). This instruction is for use
when conduct occurred prior to July §, 2009. When conduct occurred on or after July
1, 2009, see K.8.A. 21-36a01(p) for a statutory definition of “possession.”

The first paragraph of this instruction should be given in every case where
possession of a controlled substance is charged. The optional second paragraph
should be given when joint or constructive possession is an issne. The optional third
paragraph should be given when defendant does not have exclusive possession of the
premises or automobile where a controlled substance is found. The court should
instruct the jury regarding only those factors in optional paragraph three which are
supported by evidence.

When the optional third paragraph is given, the trial court should be aware that
evidence of the first two faciors implicates K.S.A. 60-455. Thus, evidence of the
defendant’s previous participation in the sale of a conirolled substance or evidence of
the defendant’s use of controlled substances should only be admitted following the
proper analysis under K.S.A. 60-455. This involves several steps: (1) the court must
determine whether the evidence in question is relevant to provide a material fact; (2)
the court must determine whether the particular material fact that forms the basis of
the admission of evidence is in dispute; and (3) the court must balance the probative
value of the evidence against its potential for undue prejudice. The crucial distinction
in admitting evidence under K.5.A. 60-455 on the issue of intent is whether the
defendant has claimed that his or her acts were innocent. When the possession of
illegal substances is susceptible to two interpretations — one innocent and one
criminal — then the intent with which the act was committed becomes the critical
element in detenmining its character. However, when a defendant does not assert that
his or her actions were inntocent, but rather presents some other defense, there is no
reason to admit evidence of other crimes or civil wrongs to prove intent, The
admissibility of evidence under K.S.A. 60-455 should be determined in advance of
trial or, if during trial, in the absence of the jury. Finally, the court must provide a
limiting instruction consistent with PIK 3d 52.06, Proof of Other Crime - Limited
Admissibility of Evidence, in informing the jury of the specific purpose for admission
whenever K.S_A, 60-455 evidence is admitted. See Statev. Boggs, 287 Kan. 298, 197
$.3d 441 (2008).
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Comment

Possession of a controlled substance is having control over the controlled substance
with knowledge of, and intent to have, such control. Possession and intent, like any
element of a crime, may be proved by circumstantial evidence. Possession may be
immediate and exclusive, jointly held with another, or constructive as where the drug
is kept by the accused in a place to which he has some measure of access and right of
control. State v. Cruz, 15 Kan. App. 2d 476; Stafe v. Rose, 8 Kan. App. 2d 639, 664,
665 P.2d 1111, rev. denied 234 Kan. 1077 (1983); State v. Bullocks, 2 Kan. App. 2d
48, 49-50, 574 P.2d 243 (1978).

““When a defendant is in nonexclusive possession of premises on which drugs are
found, the better view is that it cannot be inferred that the defendant knowingly
possessed the drugs unless there are other incriminating circumstances linking the
defendant to the drugs. [Citation omitted.] Such parallels the rule in Kansas as to a
defendant charged with possession of drugs in an autormobile of which he was not the
sole occupant. [State v. Faullmer, 220 Kan. 153, 531 P.2d 1247 (1976).]
Incriminating factors noted in Faulkner are a defendant’s previous participation in the
sale of drugs, his use of narcotics, his proximity to the area where the drugs are found,
and the fact that the drugs are found in plain view. Other factors noted in cases
involving nonexclusive possession include incriminating statements of the defendant,
suspicious behavior, and proximity of defendant’s possessions to the drugs.’
Bullocks, 2 Kan. App. 2d at 50, 574 P.2d 243.” State v. Cruz, 15 Kan. App. 2d 476.
See also State v. Marion, 29 Kan, App. 2d 287, 27 P.3d 924, rev. denied 272 Kan.
1422 (2001); State v, Alvarez, 29 Kan. App. 2d 368, 28 P.3d 404, rev. denied 272
Kan. 1419 (2001); State v. Fortune, 28 Kan. App. 2d 559, 20 P.3d 74, rev. denied 271
Kan, 1039 (2001); and State v. Fulton, 28 Kan. App. 2d 813,23 P.3d 167, rev. denied
271 Kan. 1039 (2001).

In a constructive possession case, where the State argued that defendant was guilty
simply because she lived in the place where drugs and paraphernalia were found, court
erred in not giving possession instruction and instruction on nonexclusive possession.
State v. Hazley, 28 Kan. App. 2d 664, 19 P.3d 800 (2001).

‘Where the only controlled substance found is residue on paraphernalia, defendant’s
convictions of possession of cocaine and possession of drug paraphernalia were not
multiplicitous. State v. Hill, 16 Kan. App. 2d 280, 823 P.2d 201 (1991}. The court
held that “[p]roof of the possession of any amount of a controlled substance is
sufficient to sustain a conviction even though such amount may not be measurable or
useable.”

In State v. Moore, 39 Kan. App. 2d 568, 181 P.3d 1258 rev. denied 286 Kan. 1184
(2008), the court held that admission of prior convictions to prove possession in
nonexclusive possession cases does not constitute a per se violation of K.S.A. 60-435.
Rather, in nonexclusive possession cases, evidence of prior bad acts may be
admissible to show knowledge, intent, and absence of mistake under K.5.A. 60-455
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as long as these issues are disputed and subject to balancing of probative value and
potential prejudice. The trial court errs if it fails to conduct an analysis of the
admissibility of prior convictions under K.S5.A. 60-455, but the error may be
considered harmless.
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67.14 STIMULANTS, DEPRESSANTS AND
HALLUCINOGENIC DRUGS OR ANABOLIC
STERQOIDS—POSSESSION OR OFFER TO SELL WITH
INTENT TO SELL

The defendant is charged with the crime of unlawfully
(possessing) {offering to seil) [insert mame of stimulant,
depressant, hallucinogenic drug, controlled substance, or
anabolic steroid] with intent to (sell) {sell, deliver or
distribute) it. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1.

2.
I3.

4.
13.] or [5.]

That the defendant {possessed) (offered to sell) [insert

" name of stimulant. depressant, hallucinogenic drag,

controlled substance, or anabolic steroid];

That the defendant did so with the intent to (sell) (sell,

deliver or distribute) it;

That the defendant did so in, on or within 1,000 feet of

school property upon which was located a school;

That the defendant was 18 years of age or over;] and

That this act occurred or or about the day of
. , in County,

Kansas.

[Schoe] means a structure used by a unified school distriet
or an accredited nenpublic school for student instruction,
attendance or extracurricular activities of pupils enrolled in
kindergarten or any of grades 1 through 12.]

WNotes on Use

For authority, see K.S.A. 65-4163. This instruction is for use when conduct
occurred prior to July 1, 2009, the date on which K.8.A_ 65-4163 wasrepealed. When
conduct occurred on or after July 1, 2009, use PIX 3d 67.32, Cultivating, Distributing,
or Possessing With Intent to Distribute A Controfled Substance (Schedule I-IV).
K.8.A 63-4163 refers to the various other sections of the Uniform Controlled
Substances Act that identify the stimulanis, depressants, hallucinogenic drugs,
anabolic steroids and other controlled substances that are included. For example, it
refers to K.5.A. 65-4105(d) and 65-4107(g) relative to the hallucinogenic drugs
involved, which include such substances as lysergic acid diethylamide, marijuana,
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mescaline, and peyoie, among others. K.S.A. 65-4163(a)(4) covers substances
designated in 65-4105(g) and 65-4111(c), (d), (e}, (f} and (g) which apparently do not
fit within the usual categories of stimulants, depressants and hallucinogenic drgs.
There will be occasions when a court should include the definition of the specific
substance involved, either in the same or in additional instructions.

If a controlled substance analog is involved, see PIK 3d 67.26.

Generally, a violation of K.8.A. 65-4163 is a drug severity level 3 felony. Pursuant
to K.8.A. 63-4163(b), if the defendant was 18 years of age or over and the substances
involved were possessed or offered for sale with intent to sell within 1,000 feet of
school property upon which was located a school structure, the violation is a drug
severity level 2 felony. If the defendant is charged with such a violation, the
bracketed clements and definition of "school” should be included in the instruction.

The Committee notes that possession with intent to deliver or distribute is not
inchided in the more serious offense of K.S.A. 65-4163(b).

For definitions and discussion of possession, joint possession and constructive
possession, see PIK 3d 67.13-D.

Comment

Possession of a drug prohibited by K.S.A. 65-4163 is a lesser included offense of
possession with intent to sell and when the evidence warrants it, PIK 3d 67.16 should
be given. The accused cannot be convicted of both possession and possession with
intent to self when the sale is of the possessed, controlled substance, K.S.A.21-3107;
State v. Hagan, 3 Kan. App. 2d 558, 598 P.2d 550 (1979). Possession with intent to
sell would appear to be a lesser included offense of possession with intent to sell
within 1,000 feet of a school. State v. Josenberger, 17 Kan. App. 2d 167, 836 P.2d
11 (1992).

The Comumittee notes that the only substance incorporated under K.8.A. 65-4163
that is defined in the "definitions” section of the Uniform Act is "marijuana." See
K.5.A. 65-4101{0), where marijuana is defined in terms of the plant cannabis.

K. S.A. 65-4163 gualifies the acts specified as unlawful with the premise, "[e]xcept
as authorized by the uniform controlled substances act." The Uniform Controlled
Substances Act contains a number of provisions under which controlled substances
(defined in K.S.A. 65-4101(c)) may be lawfully manufactured, sold, or otherwise
produced, transported, dispensed, and used. See, for example, K.5.A. 65-4116, 65-
4117, 65-4122, 65-4123, and 65-4138.

Defendant has the burden of introducing evidence as a matter of defense that brings
defendant within an exception or exemption in the statute creating the offense if such
exception or exemption is not part of the description of the offense. State v. Carter,
214 Kan. 533, 521 P.24 294 (1974).

A definition of "intent to sell” is not necessary, as the phrase "was not used in any
technical sense nor in any way different from its ordinary use in commeon parlance.”
State v. Guillen, 218 Kan. 272, Syl. 9 1, 543 P.2d 934 (1975).
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The crime of offering to sell a controlled substance requires proof of the specific
intent to sell and not just proof of an intentional offer. State v. Werner, 8 Kan. App.
2d 364, 657 P.2d 1136 (1983). Possession with intent to sell requires proof of
possession and an intent to sell. State v. Heiskell, 21 Kan. App. 2d 105, 896 P.2d
1106 (1995) (citing PIK 67.14).

When a defendant is in nonexclusive possession of the premises upon which drugs
are found, it cannot be inferred that the defendant knowingly possessed the drugs
unless there are other incriminating circumstances linking the defendant to the drugs.
State v. Cruz, 15 Kan. App. 2d 476, 809 P.2d 1233 (1991).

A defendant’s knowledge of the proximity of a school is not an essential element
of the crime of selling cocaine within 1,000 feet of a school. State v. Swafford, 20
Kan. App. 2d 563, 890 P.2d 368, rev. den. 257 Kan. 1095 (1993).

To sustain a conviction for the crime of sale of cocaine within 1,000 feet of a
school, there must be evidence that the structure referred to as a school is one as
defined in K.S.A. 65-4161(d). Such evidence is necessary to prove a necessary
element of the offense. State v. Star, 27 Kan. App. 2d 930,10 P.3d 37 (2000).

That portion of K.S.A. 65-4161 prohibiting sale of drugs within 1,000 feet of a
school prohibits sales within 1,000 feet of a school “as the crow flies, not by
pedestrian routes.” State v. Prosper, 260 Kan, 743, 926 P.2d 231 (1996).
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6715 STIMULANTS, DEPRESSANTS, AND
HALLUCINOGENIC DRUGS OR ANABOLIC
STEROIDS—SALE, ETC.

The defendant is charged with the erime of unlawfulily
(selling) (cultivating) (prescribing) {(administering)
(delivering) (distributing) {(dispensing) (compounding) [insert
name of stimulant, depressant, hallucinogenic drug,
controlled subsiance, or anabolic steroid]. The defendant
pleads not guilty.

To establish this charge, each of the following must be
proved:

1. That the defendant (sold) (cultivated) (prescribed)

(administered) (delivered) (distributed) (dispensed)
(compounded) [insert name of stimulant, depressant,

hallucinogenic drug, controlled substance, or anabolic
steroid];
2, That the defendant did so intentionally;
[3. That the defendant did so in, on or within 1,000 feet of
school property upon which was located a school;
4. That the defendant was 18 years of age or over;] and
[3.] or [5.] That this act occurred on or about the day of
) ) in Cﬂuﬂty,

Kansas.

{School means a structure used by a unified school district
or an accredited nonpublic school for student instruction,
attendance or extracurricular activities of pupils enrolled in
kindergarten or any of grades 1 through 12.]

Notes on Use

For authority, see K.S.A. 65-4163. This instruction is for use when conduct
occurred prior to July §, 2009, the date on which K.S.A. 65-4163 was repealed. When
conduct occurred on or after July 1, 2009, use PIK 34 67.32, Cultivating, Distributing,
or Possessing With Intent to Distribute A Controlled Substance (Schedule I-IV).
~ Effective May 20, 2004, “compounding” is no longer a prohibited act under this
statute.

K.S.A. 65-4163 refers to the various other sections of the Uniform Controlled
Substances Act that identify the stimulants, depressants, hallucinogenic drugs,
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anabolic steroids and other controlled substances that are involved. For example, it
refers to K.S.A. 65-4105(d), 65-4107(g) and 65-4109(g) relative to the hallucinogenic
drugs involved, which include such substances as lysergic acid diethylamide,
marijuana, mescaline, and peyote, among many others. K.S.A. 65-4163(a)(4)} covers
substances designated in 65-4105(g) and 65-4111(c), (d), (e), () and (g) which
apparently do not fit within the usual categories of stimulants, depressants, and
hallucinogenic drugs. There will be occasions when a court should include the
definition of the specific substance involved, either in the same or in additional
instructions.

If a controlled substance analog is involved, see PIK 3d 67.26.

Generally, a violation of K.8.A. 65-4163 is a drug severity level 3 felony. If the
defendant was 18 or more years of age and the substances involved were sold within
1,000 feet of school property upon which was located a school structure, the violation
is a drug severity level 2 felony. K.5.A. 65-4163(b). Ifthe defendant is charged with
such a violation, the bracketed elements and definition of "school” should be included
in the instruction.

See Notes on Use to PIK 3d 67.13-B, Narcotic Drugs and Certain
Stimulants—Sale, Etc.

K.S.A. 65-4101 defines the term "administer” in paragraph (a), "deliver” or
"delivery" in paragraph (g), "dispense" in paragraph (h), "distribute” in paragraph (j),
"person” in paragraph (s} and "cultivale” in paragraph (aa). When appropriate,
definitions should be given.

Comment

See Comment to PIK 3d 67.14, Stimulants, Depressants and Hatlucinogenic Drugs
or Anabolic Steroids—Possession or Offer to Sell with Intent to Sell.

Delivery is not a lesser included offense of sale. State v. Griffin, 221 Kan. 83, 558
P.2d 90 (1976).

Possession is not a lesser included offense of sale. State v. Woods, 214 Kan. 739,
522 P.2d 967 (1974).

Sale is a lesser included offense of safe within 1,000 feet of a school. State v.
Josenberger, 17 Kan. App. 2d 167, 836 P.2d 11 (1992).

A defendant’s knowledge of the proximity of a school is not an essential element
of the crime of selling cocaine within 1,000 feet of a school. State v. Swafford, 20
Kan. App. 2d 563, 890 P.2d 368, rev. den. 257 Kan. 1095 (1995).

To sustain a conviction for the crime of sale of cocaine within 1,000 feet of a
school, there must be evidence that the structure referred to as a school is one as
defined in K.S.A. 65-4161(d). Such evidence is necessary to prove a necessary
element of the offense. State v. Star, 27 Kan. App. 2d 930, 10 P.3d 37 (2000).

That portion of K.S.A. 63-4161 prohibiting sale of drugs within 1,000 feet of a
school prohibits sales within 1,000 feet of a school “as the crow flies, not by
pedestrian routes.” State v. Prosper, 260 Kan. 743, 926 P.2d 231 (1996).
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67.16 STIMULANTS, DEPRESSANTS, HALLUCINOGENIC
DRUGS OR ANABOLIC STEROIDS—POSSESSION

The defendant is charged with the crime of unlawfully
{possessing) (conirolling) [insert name of stimulant,
depressant, hallucinogenic drug, controlled substance, or
anabolic steroid]. The defendant pleads not guilty.

To establish this charge, eack of the following claims must
be proved:

1. That the defendant (possessed) (had under [his][her]

control) Jinsert pame of stimulant, depressant,
hallucinogenic drug, eontrolled substance, or anabolic

stercid};
2. That the defendant did so intentionally; and
3. That this act eccurred on or about the day of
5 , i County,
Kansas.

Notes on Use

For authority, see K.S.A. 65-4162. This instruction is for use when conduct
oceurred prior to July 1, 2009, the date on which K.S.A. 65-4162 was repealed. When
conduct occurred on or after July 1, 2009, use PIK 3d 67.34, Possessing A Controlled
Substance. K.S.A. 65-4162 refers to the various other sections of the Uniform
Controlled Substances Act that identify the stimulants, depressants, hallucinogenic
drugs, anabolic steroids and other controlled substances that are included. For
example, i refers to K.S.A. 65-4105(d}, 65-4107(g) and 65-4109(g) relative to the
hallucinogenic drugs involved, which include such substances as lysergic acid
diethylamide, marijuana, mescaline, and peyote, among many others. K.S.A. 65-
4162(a)(4) covers substances designated in 65-4105(g) and 65-4111(c), (d), (e), (f)
and (g) which apparently do not fit within the uswal categories of stimulants,
depressants, and hallucinogenic drogs. There will be occasions when a court should
include the definition of the specific substance involved, either in the same or in
additional instructions.

If a controlled substance analog is invoived, see PIK 3d 67.26.

Aviolation of K.5.A. 65-4162 isaclass A, nonperson misdemeanor, Ifa person has
aprior conviction under 65-4162, a conviction for a substantially similar offense from
another jurisdiction, or a conviction of a violation of an ordinance of any city or
resolution of any county for a substantially similar offense if the substance involved
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was methylenedioxymethamphetamine (MDMA), marijuana or tetrahydrocannabinol
as designated in subsection (d) of K.S.A. 65-4105 and amendments thereto, the person
is guilty of a drug severity level 4 felony.

For definitions and discussion of possession, joint possession and constructive
possession, see PIK 3d 67.13-D.

Comment

“Prior conviction of possession of narcotics is not an element of the class B felony
defined by K.S.A. 65-4127a, but serves only to establish the class of the felony and,
thus, to enhance the punishment. Proof of prior conviction, unless otherwise
admissible, should be offered only after conviction and prior to sentencing.” State v.
Loudermilk, 221 Kan. 157, Syl. § 1, 5537 P.2d 1229 (1976).

Presence of a controlled substance in an accused's blood is not possession or
control of the substance within K.S.A. 65-4127a. State v. Flinchpaugh, 232 Kan.
831, 835, 659 P.2d 208 (1983).

1n State v. Flutcherson, 25 Kan, App. 2d 501, 968 P.2d 1109 (1998), the Court held
that possession of cocaine s a lesser included offense of possession with intent to sell
cocaine,

In State v. Lundquist, 30 Kan. App. 2d 1148, 55 P.3d 929 (2002), the Court of
Appeals held that it was not exror for the trial court to expand that PIK instruction for
possession of marijuana to include a statement that “the proof of the possession of any
amount of marijuana is sufficient even though such amount may not be measurable
or usable.” Said modification of the PIK instruction was a cortect statement of the
law. Siate v. Brown, 245 Kan. 604, 613-14, 783 P.2d 1278 (1989). However, trial
courts were reminded that PTIK instructions and recommendations should be followed
unless the particular facts of the case require modification.
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67.17 SIMULATED CONTROLLED SUBSTANCES, DRUG
PARAPHERNALIA, ANHYDROUS AMMONIA OR
PRESSURIZED AMMONIA—USE OR POSSESSION
WITH INTENT TO USE

The defendant is charged with the crime of unlawfully
{using) (possessing with intent to wse) [insert mame of
simulated controlfed substance, drug paraphernalia,
anhydrous ammonia or presserized ammonial. The
defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant knowingly (used) (possessed with

the intent fo use)
(a) [insertmame of simulated controlled substance];
and

OR
(b} drug paraphernalia to (use, store, contain,

conceal [insert name of contrelled substance])

(inject, ingest, inhale, or otherwise introduce
finsert name of controlled substance] into the
human body); and
OR
(¢) drug parapherralia te plant, propagate,
cultivate, grow, harvest, manufacture,
compound, convert, produce, process, prepare,
test, analyze, pack, repack, sell or distribute
- [insert name of contrelled substance]; and
OR
(d) anhydrous ammonia or pressurized ammonia in
a container not approved for that chemical by
the Kansas Department of Agriculture; and
2. That this act occurred on or abount the ___ day of
, , i County, Kansas.

Notes on Use

For authority, see K.8.A. 65-41532. This instruction is for use when conduct
occurred prior to July 1, 2009, the date on which K.S.A. 65-4152 was repealed. A
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violation based on option 1(a) or 1(b) is a class A nonperson misdemeanor. K.S.A.
65-4152(b). A violation based on option 1) or 1(d) is a drug severity level 4 felony,
except that a violation which involves the possession of drug paraphemalia for the
“planting, propagation, growing or harvesting of Jess than five marijuana plants™ isa
class A nonperson misdemeanor. K.5.A. 65-4152(c) and (d).

If the charge involves the use or possession of drug paraphernalia, PIK 3d 67.18-B
defining "drug paraphernalia” should be given. Only those ebjects in evidence that
tight be classified by K.S.A. 65-4150(c) as "drug paraphernalia” should be included
in the instruction. PIK 3d 67.18-C setting forth factors to be considered in
determining whether an object is drug paraphernalia should be given. This instruction
should include only those factors in K.S.A. 65-4151 supported by evidence.

If the charge involves a simulated controlled substance, PIK 3d 67.18-B defining
"simulated controlled substance” should be given,

Inapplicable words should be stricken when either element 1(b} or 1(c) is given.
When element 1(b) or 1(c) is given, the controiled substance or substances in
connection with which the prehibited use was (allegedly and supported by the
evidence) known by the defendant must be named.

For definitions and discussion of possession, joint possession, constructive
possession and nonexclusive possession, see PIK 3d 67.13-D.

As of Tuly, 2007, the statute was amended to provide that “the fact that an item has
not been used or did not contain a controlled substance at the time of the seizure is not
a defense to a charge that the item was possessed with the intention for use as drug
paraphemalia™ K.8.A. 65-4152(f). The trial court should be aware of this provision
and may need to separately instruct the jury on what appears to be a statutory non-
defense. ’

Comment

The drug paraphernalia portion of the Uniform Controlled Substances Act of
Kansas (K.S.A. 65-4150 through 65-4157) is in substantial conformity with the
"Model Drug Paraphermalia Aci" drafied by the Drug Enforcement Administration of
the United States Departiment of Justice. In Cardarellav. City of Overland Park, 228
Kan. 698, 620 P.2d 1122 (1980), the Court determined a less restrictive Overland
Park act to be constitutional on an attack of its being overbroad, or vague, or an
infringement on the right of commercial speech. The Court noted that the Model
Drug Paraphernalia Act has been substantially upheld wherever challenged. Sce also
State v. Durn, 233 Kan. 411, 662 P.2d 1286 (1983).

All drug paraphernalia and simulated controlled substances are subject to seizure
and forfeiture as provided in K.S.A. 65-4156.

Possession of cocaine and possession of drug paraphernalia are two independent
crimes, Where the only cocaine possessed is the residue on the drug paraphemalia,
both crimes may be charged. Stafe v. Hill, 16 Kan. App. 2d 280, 823 P.2d 201
(1991), rev denied 250 Kan. 806 (1992).
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67.18 POSSESSION OR MANUFACTURE OF SIMULATED
CONTROLLED SUBSTANCE

The defendant is charged with the crime of unlawfully
(selling) (offering for sale) (possessing with intent to sell)
(delivering a simulated controlled substance) (possessing a
simulated controlled substance with intent to deliver)
(manufacturing a simulated controlled substance with the
intent to deliver) (causing a simulated controlled substance
to be delivered) within the State of Kansas. The defendant
pleads not guilty.

To establish this charge, each of the following claims must
be proved:

L. That the defendant knowingly (sold) (offered for sale)
(possessed with intent to sefl) (delivered a simulated
controlied substance) (possessed a simulated controlled
substance with the intent ¢o deliver it) (manafactured a
simulated controlled substance with the intent to deliver
it) (caused a simulated conirolied substance to be
delivered) within the State of Kansas; and

[2. That the defendart did so in, or, or within 1,000 feet of
school property upoen which was located a school;

3. That the defendant was 18 years of age or over;] and

[2.] or [4.] That this act occurred on or about the day of
) s 1R

County, Kansas.

[School means a structare used by a unified school district
or an accredited nonpublic school for student instraction,
attendance or extracurricular aciivities of pupile enrolled in
kindergarten or any grades 1 through 12.]

Notes on Use

For authority, see K.5.A. 63-4153(a)(1} and 65-4150(e). This instruction is for use
when conduct occurred prior to July 1, 2009, the date on which K.S.A. 65-4150 and
63-4153 were repealed. When conduct occwrred on or affer July I, 2009, use PIK 3d
67.45, Simulated Controlled Substances. A violation of K.S.A. 65-4153(a)(1} is a
nondrug severity level 9, nonperson felony. The defendant is guilty of a nondrug
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severity level 7, nonperson felony if the defendant was 18 years of age or over and the
substances involved were sold in, on or within 1,000 feet of any school property upon
which was located a school structure, If the defendant is charged with such a
violation, the bracketed elements and definition of “school” should be included inthe
instruction.

PIK 3d 67.18-B defining “simulated controlled substance™ should be given.

For definitions and discussion of possession, joint possession and constructive
possession, see PIK 3d 67.13-D.

716 (2009 Supp)
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67.18-A DISTRIBRUTION OF DRUG PARAPHERNALIA

The defendant is charged with the crime of unlawfully
(selling) (offering for sale) (possessing with intent to self)
(delivering) (possessing with the intent to deliver)
(manufacturing with the intent to deliver) (causing to be
delivered) drug paraphernalia within the State of Kansas.
The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved;

1. Thatthedefendant knowingly (sold drug paraphernalia

to finsert name of person to whom drug paraphernalia

was sold]) (offered drug paraphernalia for sale to
[imsert name of person to whom drug paraphernalia
was offered for sale]) (possessed drug paraphernalia
with the intent to sell to [insert name of person te whom
sale of drug paraphernalia was intended}) (defivered
drug paraphernalia ¢o [insert name of person to whom
drug paraphernalia was delivered]) (possessed drug
paraphernalia with the intent to deliver it to [insert
name of persor to whom delivery of drug
paraphernalia was intended]) (manufactured drug
paraphernalia with the intent to deliver it to [insert
pame of person ito whom delivery of drug
paraphernalia was intended]) (caused drug
paraphernalia to be delivered to [insert name of person
to whom drug paraphernalia was delivered]) within the
State of Kansas;

2. {a) That defendant knew or under the circumstances
reasonably should have kmown that the drag
paraphernalia would be used to plant, propagate,
cultivate, grow, harvest, manufactare, compound,
convert, produce, process, prepare, test, analyze,

pack, repack, sell or distribute [insert name of

controlled substance];
OR
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(b) That defendant knew or under the circumstances
reasonably should have known that the drug
paraphernalia would be used to (use, store, contain,
conceal [insert name of controlled subsiance
specified_under K.S.A. 65-4162]) (imject, ingest,
inhale, or otherwise introduce [insert name of
controlled substance specified under K.S.A, 65-
4162] into the buman body);

OR

(c) That defendapt knew or under the circumstances
reasonably should have known that the drug
paraphernalia would be used to (use, store, contain,

conceal [insert name of controlled substance other
than those specified under K.S. A. 65-4162]) (inject,

ingest, inhale, or otherwise introduce [insert name
of controlled substance other than those specified
pnder K.8.A. 65-4162] into the human body);
[3. That the defendant did se in, on, or within 1,000 feet of
school property apon which was located a school;
4. 'That the defendant was 18 years of age or over;] and
[3.]or{5.] That [insert name of personm to whom drug
paraphernalia was delivered or intended to be
delivered] was ander 18 years of age;] and
[3.] [4.] or [5.] That this act occurred on or about the day of
, , in

County, Kansas. .

[School means a structure used by a unified school district
or an accredited nonpublic school for student instruction,
attendance or extracurricular activities of pupils enrolled in
kindergarten or any grades 1 through 12.]

Notes on Use

For autherity, sec K.S.A. 65-4153(a)(2), (3) and (4). The penalty provisions are
found in K.S.A. 635-4153(c), (d), (e), (g). (h), and (i). This instruction is for use when
conduct occurred prior to July 1, 2009, the date on which K.S.A. 65-4133 was
repealed.
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When this instruction is given, the conirolled substance or substances in connection
with which the prohibited use was (allegedly and supported by the evidence) known
or foreseeable by the defendant must be named. Pursuant to K.S.A. 65-4150,
“controlled substance™ means any drug, substance or immediate precursor included
in any of the schedules designated in K.8.A. 63-4105, 65-4107, 65-4109, 65-4111,
and 65-4113 and amendments thereto. The appropriate controlled substance should
be inserted in the instruction.

Instructions defining "drug paraphemalia,” PIK 3d 67.18-B, and setting forth
factors to be considered in determining whether an object is drug paraphernalia, PIK
3d 67.18-C, should be given. Only those objects in evidence that might be classified
by K.8.A_ 65-4150(c) as "drug paraphernalia” should be included in this instruction.

This instruction should include only those factors in K.S.A. 65-4151 supported by
evidence.

Inapplicable words should be stricken from paragraph 2.

Bracketed elements [3 and 4] and the definition of “school” should be included in
the instruction if the defendant was 18 years of age or over and the substances
involved were soid in, on or within 1,000 feet of any school property upon which was
located a school structure. o

Bracketed element [3] or [5] should be given only when option 2(b) or 2{c) is used
and the defendant is charged with delivery or causing delivery to a person under 18
years of age. )

For definitions and discussion of possession, joint possession and constructive
possession, see PIK 3d 67.13-D.

Comment
When defendant fails to present substantive evidence concemning reasonable
legitimate uses for items of drug paraphemnalia, an inference is raised that defendant

is aware items will be used for illegal purposes and intends to sell them for such
purposes. State v. Dunn, 233 Kan. 411, 430-431, 662 P.2d 1286 (1983).
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SIMULATED CONTROLLED SUBSTANCE AND
DRUG PARAPHFERNALIA DEFINED

A. Simulated Conirolled Substance

“Simulated controlled substance” means any product
which identifies itself by a common name or slang ferm
associated with a controlled substance and which indicates
on its label or accompanying promoticnal material that the
product simulates the effect of a controlled substance.

B. Drug Paraphernalia

“Drug paraphernalia” means all equipment, and
materials of any kind which are used or primarily intended
or designed for use in (planting) (propagating) (cultivating)
{growing) (harvesting) (manufacturing) (compeunding)
(converting) (producing) (processing) (preparing) (testing)
(analyzing) (packaging) (repackaging) (storing)
(containing) (concealing) (injecting) (ingesting) (inhaling)
(or otherwise introducing into the human body) a
controlled substance and in violation of the wuniform
controlled substances act. “Drug paraphernalia” shall
include, but is not limited {o:

(1) [insert specific item of paraphernalia],

(2) [insert specific item of paraphernalia], or

(3) [insert specific item of paraphernalial.

Notes on Use

For authority, see K.S.A. 65-4150(c) and (¢), and amendments thereto. This
instruction is for use when conduct oceurred prior to July 1, 2009, the date on which
K_S.A. 65-4150 was repealed. The specific items of paraphernalia listed in the statute
and that are applicable to the case should be inserted into the instruction. This
instruction should include only those items supported by the evidence. Inapplicable
words should be stricken. See PIK 3d 67.17 regarding misdemeanor and felony drug
paraphernalia possession,
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Comment

Trial courts must carefully tailor the above definition of “drug paraphernalia” by
differentiating between those terms which apply to felony possession of “drug
paraphemalia” and those terms which apply to misdemeanor possession of “drug
paraphernalia.” State v. Unruh, 281 Kan. 520, 532, 133 P.3d 35 {2006).
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67.18-C DRUG PARAPIHERNALIA-—FACTORS TO BE

718d

CONSIDERED

In determining whether an object is drug paraphernalia,
you shall consider, in addition to all other logically relevant
factors, the following:

[Statements by (an owner) (a person in control) of the object
concerning its use.|

[Prior convictions, if any, of (an owner) (a person in control)
of the object, under any (state) (federal) law relating to any
controlled substance.]

[The proximity of the object, in time and space, to a direct
viclation of the uniform controlled substances act.]

[The proximity of the object to controlled substances.]

[The existence of any residue of controlied substances on the
object.]

[(Direct) (circumstantial) evidence of the intent of (an owner)
(a person in control} of the object, to deliver it to a person
(the owner) (the person in control) of the object knows, or
should reasonably know, intends to use the object to facilitate
a violation of the uniform controfied sabstances act. The
innocence of {zn owner) (a person in control) of the object as
to a direct violation of the uniform controlled substances act
shall not prevent a finding that the object is intended for use
as drug paraphernalia.]

[(Oral) (written) instructions provided with the object
concerning its use.]

[Descriptive materials accompanying the object which
explain or depict its use.]

{2007 Supp.)
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[National and local advertising concerning the object's use.]
iThe manner in which the object is displayed for sale.]

[Whether (the owner) (the person in control) of the object is
a legitimate supplier of similar or related items to the
community, such as a distributor or dealer of tobacco
producis.]

[(Direct) {circumstantial) evidence of the ratio of sales of the
object or objects to the total sales of the business enterprise.]

[The existence and scope of legitimate uses for the object in
the commuenity.]

[Expert testimony concerning the object's use.]

{Any evidence that alleged paraphernalia can be or has been
used to store a comtrolied substance or fo introduce a
controlled substance into the human body as opposed to any
iegitimate use for the afleged paraphernalia.]

[Advertising of the item in magazines or ofher means which
specifically glorify, encourage or espeuse the illegal use,
manufacture, saie or cultivation of controlled substance.]

Notes on Use

For authority, see K.S.A. 65-4151, and amendments thereto. This instruction is for
use when conduct occurred prior to July 1, 2009, the date on which K.S.A. 65-4151
was repealed. When conduct occurred on or after July 1, 2009, usc PIK 34 67.39,
Drug Paraphernalia—Factors to be Considered. This instruction should include only
those factors in K.S.A. 65-4151 which are supported by evidence.
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67.19 PROMOTION OF SIMULATED CONTROLLED
SUBSTANCES OR DRUG PARAPHERNALIA

The statute upon which this instruction was based (IK.S.A.
65-4154) has been repealed effective July 1, 1993. See
L. 1992, ch. 298, § 97.

(1998 Supp.) 719
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67.20 REPRESENTATION THAT A NONCONTROLLED
SUBSTANCE IS A CONTROLLED SUBSTANCE

The defendant is charged with the crime of knowingly
delivering or causing to be delivered a noncontrolled
substance under circumstances that it would appear to be
linsert name of controlled substance]. The defendant
pleads not guilty.

To establish this charge, each of the following claims
must be proved:

1. Thatthe defendant knowingly delivered or caused to
be delivered to [insert mame of person to whom
substance was delivered] a substance which was not
[insert name of controlled substance];

2. (a) That the defendant made am express

representation that the substance delivered was
[insert name of controfled substance];
or
(b) That the defendant made am express
representation that the substance delivered was
of such nature or appearance that the recipient
would be able to distribute it as [insert name of
comtrolled substance];
or
(¢) Thatthe delivery of the noncontrolled substance
was made under circumstances that would cause
a reasonable person to believe the subsiance was
[insert name of controlied substance];

[3. That the defendant was 18 or more years of age;

4, -That [insert name of person to whom substance was
delivered] was under 18 years of ags;

5. That the defendant was at least three years older
than [insert name of persen to whom subsiance was

delivered];] and
3.or 6. That this act occurred on or aboui the day of
y , in County, Kansas.
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Hotes on Use

For authority, see K.8.A. 65-4135. This instruction is for use when conduct
occurred prior to July 1, 2009, the date on which K.S.A. 65-4155 was repealed.
When conduet occurred on or after July 1, 2009, use PIK 3d 67.46, Representation
That a Noncontrolled Substance is a Controlied Substance. Violation of K.5.A. 65-
4153 is a class A, nonperson misdemeanor, except that any person 18 or more years
of age who delivers or causes to be delivered in this State of Kansas a substance to
a person under 18 years of age and who is at least three years older than the person
under 18 years of age to whom the delivery is made is guilty of a nondrug severity
level 9, nonperson felony. "Controlled subsiance” means any drag, substance or
immediate precursor included in any of the schedules designated in K.5.A. 65-
4105, 65-4107, 65-4109, 65-4111, and 65-4113 and amendments thereto. K.5.A.
65-4150. The appropriate controlled substance shouid be inserted in the
instruction.

If applicable, an instruction should be given covering the presumption arising by
virtue of K.8.A. 65-4155(b). See PIK 3d 67.20-A.

Comment

A conviction for vielation of K.S.A. 65-4155(a)}(2) "requires proof of knowing
delivery, but does not require proof of knowledge the delivered substance was not
a controfled substance or proof of specific intent to deliver a noncontrolled
substance.” Stafe v. Marsh, 9 Kan. App. 2d 608, 613, 684 P.2d 459 (1984).

The Marsh Court also found that K.S.A. 65-4155 was not unconstitutionally
vague and that the jury must be instructed that K.8_A. 65-4135(b)(3) does not shifi
the burden of proof to the defendant.
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67.20-A REPRESENTATION THAT NONCONTROLLED
SUBSTANCE IS CONTROLLED
SUBSTANCE—PRESUMPTION

If you find that any of the following factors is established
by the evidence, then you may presume that delivery of the
substance was under circumstances which would give a
reasonable person reason to believe that the substance is a
controlled substance:

(1) The substance was packaged in a manner normally
used for the illegal delivery of controlled substances.

{2) The delivery of the substance included an exchange of
or demand for money or other consideration for delivery of
the substance, and the amount of the consideration was
substantially in excess of the reasonable value of the
sabstance.

(3) The physical appearance of the capsule or other
material containing the substance was substantially identical
to a specific controlled substance.

This presumption may be considered by you along with all
the other evidence in the case. You may accept or reject it in
determining whether the State has met the burden to preve
that the delivery of the noncontrofled substance was made
under circumstances that would cause a reasonable person
to believe the substance was a confrolled substance. This
burden never shifts to the defendant.

Notes on Use
For authority, see K.S.A. 65-4155(b). This instruction is for use when conduct
occurred priorto July §, 2009, the date on which K.S.A. 65-4155 wasrepealed. When

conduct occurred on or after July 1, 2009, use PIK 3d 67.47, Representation That
Noncontrolled Substance is Controlled Substance—Inference.
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67.21 UNLAWFULLY MANUFACTURING A CONTROLLED
| SUBSTANCE (AFTER JULY 1, 1999)

The defendant js charged with the erime of unlawfully
manufacturing a controlled substance. The defendant pleads
nof guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant manufactured a controlled
substance known as [include here a controlled
substance listed in the schedules designated in
K.S.A. 65-4105, 65-4107, 65-4109, 65-4111, and 65-

4113];
2. That the defendant did so intentionally; and
3. That this act occurred on or about the day of
) ] in County,
Kansas.

Notes on Use

For authority, see K.S.A. 65-4159. This instruction is for use when conduct
occurred on or after July 1, 1999 and before July 1, 2009, the date on which K.8.A.
65-4159 was repealed. When conduct occurred on or after July 1, 2009, use PIK 3d
67.31, Manufacturing a Controlled Substance. Where conduct occurred prior to July
1, 1999, use PIK 3d 67.21-A.

If a controlled substance analog is involved, see PIK 3d 67.26.

Controlled substance means any drug, substance or immediate precursor included
in any of the schedules designated in K.5.A. 65-4105, 65-4107, 65-4109, 65-4111 and
65-4113, and amendments to these sections. See K.S.A. 65-4101(e).

For purposes of clarity, the Court shouid refer to the substance involved in the case
as a "controlled substance” and insert the name of the specific drug in the appropriate
blank.

There will be cases when a court should include the definitions, either in the same
or similar instructions.

A violation of K.5.A. 65-4159(b) is a drug severity level 1 felony. The general
misdemeanor penalty provision of K.S.A. 65-4127¢ has no application to a violation
of K.S.A. 65-4159. State v. Layton, 276 Kan. 777, 80 P.3d 65 (2003).

However, since the manufacturing of methamphetamine under K.8.A. 65-415%(a)
and the compounding of methamphetamine under K.5.A. 65-4161(a) were identical
offenses prior to May 20, 2004, a defendant charged and convicted of manufacturing
methamphetamine under K.S.A. 65-4159(a) could only be sentenced with the lesser
penalties prescribed by K.8.A. 65-4161. State v. McAdam, 277 Kan. 136, 145, 83
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P.3d 578 (2004). As of May 20, 2004, compounding was deleted from X.5.A. 65-
4161(a).

In addition, a new statute, K.S.A. 65-4159a, reiterates that violations of K.5.A.
63-4159 occurring prior to May 20, 2004 shall be sentenced as drug severity level
1 erimes and not sentenced under the lesser penalties of K.5.A, 65-4161 or K.5.A.
65-4163.

In the case of State v. Barnes, 278 Kan. 121, 128-130, 92 P.3d 578 (2004), the
Kansas Supreme Court concluded that new K.S.A. 65-4159a was ineffective, based
upon the Ex Post Facto Clause of the United States Constitution.

Comment

The use of the term “manufacture” in K.S.A. 1998 Supp. 65-4101{n} is
distinguished from the use of same term in K.S.A. 1998 Supp. 65-4139 in Siate v.
Bowen, 27 Kan. App. 2d 122, 999 P_2d 286 (2000). However, in State v. Gunn, 29
Kan. App. 2d 337, 26 P.3d 710 (2001), the Court addressed the issue of
manufacturing for “own use” as a possible exception under K.S.A. 65-4101(n),
rather than distinguishing it as the Bowen court did, and held that the defendant
failed to present sufficient evidence to bring her within the exception.

The crime of possessing ephedrine with the intent to manufacture a controlled
substance and the crime of manufacturing a controlled substance are not
multiplicitous. Nor is possession of cphedrine a lesser included crime of
manufacturing methamphetamine. State v. Campbell, 31 Kan. App. 2d 1123, 1132,
78 P.3d 1178 (2003).

In State v. Martens, 274 Kan. 439, 54 P.3d 960 (2002), the Kansas Supreme Court
modified State v. Martens, 273 Kan. 179, 42 P.3d 142 (2002) overruling State v.
Martens, 29 Kan. App. 2d 361, 28 P.3d 408 (2001). In Mariens /I, the Court held
that despite the statutes title which includes the term “attempting,” K.S.A. 65-4159
criminalizes only the manufacture of controlled substances or analogs thereof.
However, the Court inierpreted the term “manufacture” to include not only the
completed manufacture of a controlled substance, but also facts showing that the
manufacturing could have been successfully completed.

In Martens I, the Court further held that although prosecution for attempted
manufacture is a separate offense controlled by K.S.A. 21-3301(a), this offense is
nonetheless a lesser included crime of manufacturing, citing State v. Peterson, 273
Kan. 217, 42 P.3d 137 (2002). The Martens I Court stated that although the better
or preferred practice is to charge the attempted manufacture alternatively, such is not
required. A defendant may be charged in the complaint with violating K.8.A. 65-
4159 and subsequently convicted of the lesser erime of attempt to manufacture. The
penalties for the two offenses, however, are the same. K.5.A. 65-4159(b).

In State v. Capps, 33 Kan. App. 2d 37, 39, 40, 99 P.3d 138 (2004), the Court held
that when instructing a jury on attempted manufacture of methamphetamine, it isnot
adequate to merely add the word “attempted” to the elements instruction for the
manufacture of methamphetamine. Rather, the trial court momst also give PIK 3d
55.01, the elements of attempt.
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67.21-A UNLAWFULLY MANUFACTURING A CON-
TROLLED SUBSTANCE (BEFORE JULY 1, 1999)

The defendant is charged with the crime of unlawfuliy
manufacturing a centrolled substance. The defendant pleads
not guilty.

To establish this charge, each of the following claims must
be proved.

1. That the defendani manufactured a coniroiled
subsiance known as Jinclude here a controlled
substance listed in the schedules designated jp
K.5.A. 65-4105, 65-41047, 65-4109, 65-4111, and 65-
4113];

2. That the defendant did so intentionally;

[3. TFhat the defendant did so in, or or within 1,000 feet of
school property upon which was located a school;

4. That the defendant was 18 years of age or over;] and

[3.] or [5.}] That this act cccurred on or about the day of
» 5 i County,

Kansas.

[School means a structure used by a unified schoeol district
or ap accredited nonpublic school for student instruection,
attendance or extracurricular activities of pupils enrolled in
kindergarten or any grades 1 through 12.]

Notes on Use

For authority, see K.S.A. 65-4159. This instruction is for use when conduct
occurred prior to July 1, 1999, When conduct occurred on or afier July 1, 1999 and
prior to Fuly 1, 2009, use PIK 3d 67.21. When conduct occurred on or afier July 1,
2009, the date on which K.S.A. 65-4159 was repealed, use PIK 3d 67.31,
~ Manufacturing a Controlled Substance. A first offense of K.S.A. 65-4159 is a drug

severity level 2 felony. For a second or subsequent offense it is a drug severity level
1 and the sentence shall not be subject to statutory provisions for suspended sentence,
community work service or probation. A more severe penalty is imposed where the
defendant is 18 or more vears of age and the offense occurred within 1,000 feet of
school property.
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If the defendant is charged with selling the controiled substance on or within 1,000
feet of school property, the bracketed elements of the instruction and the definition of
"school” should be included in the instruction.

If a conirolled substance analog is involved, see PIK 3d 67.26.

Controlled substance means any drug, substance or immediate precursor included
in any ofthe schedules designated in K. S.A. 65-4105, 65-4107, 65-4109, 65-4111 and
65-4113, and amendments to these sections. See K.5.A. 65-4101(e).

Tor purposes of clarity, the Court should refer to the substance involved in the case
as a "controlled substance” and insert the name of the specific drug in the appropriate
blank.

There will be cases when a court should include the definitions, either in the same
or similar instructions.

Comment

The use of the term “manufacture” in K.S.A. 1998 Supp. 65-4101(n) is
distinguished from the use of same term in K.S5.A. 1998 Supp. 65-4159 in State v.
Bowen, 27 Kan. App. 2d 122, 999 P.2d 286 (2000). However, in State v. Gunn, 29
Kan. App. 2d 337, 26 P.3d 710 (2001), the Court addressed the issue of
manufacturing for “own use™ as a possible exception under K.S.A. 65-4101(n), rather
than distinguishing it as the Bowen court did, and held that the defendant failed to
present sufficient evidence to bring her within the exception.

In State v. Martens, 29 Kan. App. 2d 361, 28 P.3d 408 (2001), the Court held that
manufacturing and attempting to manufacture a controlled substance are separate
offenses under K.S.A. 65-4159. In Martens, the State argned that under the statute,
manufacturing and attempting to manufacture were a single offense. The Court
disagreed and held that an attempt to manufacture a controlled substance is controlled
by the element of attempt set forth in K.5.A. 21-3301, with the exception of the
penalty provision in 21-3301(d).
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UNLAWFUL USE OF COMMUNICATION FACILITY
TO FACILITATE FELONY DRUG TRANSACTION

The defendant is charged with the crime of unlawful use
of a communication facility (in committing} (in causing or
facilitating the commission of) (in an attempt {o commit)
{in a counspiracy to commit) (in the solicitation of) the
felony of . The defendant pleads
not guilly.

To establish this charge, each of the following claims
must be proved:

I. That the defendant intertionally used a [insert type
of communication facility] in (committing) (causing
the actual commission of) (facilitating the actual
commission of) [insert the appropriate felony
viclation]; and
or
That the defendant intentionally used a {insert type
of commaunication facility] in (an attempt to commit)
(a conspiracy to commit) (a criminal solicitation of)
the felony of [imsert the appropriate felony
violation]; and

2. That this act oceurred on or about the day of

; , i
County, Kansas.

(Conspiracy means ap agreement with another or other
persons to commit a crime or to assist in committing a
crime, followed by an actin furtherance of the agreement.
The agreement may be established in any manner
sufficient t¢ show understandirg. It may be oral or
written, or inferred from all the facts and circumstances.)

(Solicitatior means commanding, encouraging, or
reguesting another persen fo commit a felony, attempt to
commit a felony or aid and abet in the commission or
attempted commission of a felomy for the purpoese of
promoting or facilitating a felony.)

(Facilitate meaps (o =aid, assist, or make easier
fulfillment of a goal.)
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The elements of [insert the appropriate felony violation}
are (set forth in Instruction No. ) {(as follows:

)

Notes on Use

For authority, see K.S.A. 65-4141. This instruction is for use when conduct
occurred prior to July 1, 2009, the date on which K.5.A. 65-4141 was repealed.
When conduct occurred on or after July 1, 2009, use PIK 3d 67.49, Unlawful Use
of Communication Facility to Facilitate Felony Drug Transaction. A violation of
K.S.A. 65-4141 is a nondrug severity level 8 nonperson felony.

K.S.A. 65-4141(b) defines "communication facility” to mean any and all public
and private instrumentalities used or useful in the transmission of writing, signs,
signals, pictures or sounds of all kinds and includes telephone, wire, radio,
computer, computer networks, beepers, pagers and all other means of
communication.

The appropriate felony violations under K.S.A. 65-4127a, 65-4127b, 65-4159,
and 65-4160 through 65-4164 should be inserted in the second blank of Element
No. 1 and the elements of the appropriate felony violation should be referred to or
set forth in the concluding portion of the instruction.

Comment

In State v. Hill, 252 Kan. 637, 847 P.2d 1267 (1993), the Court held that in 2
prosecution under K.S.A. 65-4141 charging a defendant with having used a
communication facility to facilitate a felony violation of K:5.A. 65-4127a and
K.S.A. 65-4127b, the State is required to prove the actual commission of the
underlying felony violation. Proof of the actual commission of the underlying
felony is not required in a prosecution under K.5.A. 63-4141 based upon
conspiracy or solicitation. State v. Garrisen, 252 Kan. 929, 850 P.2d 244 (1993).

In a prosecution under K.S.A. 1999 Supp. 65-4141 charging a defendant with
having used a communication facility to facilitate a felony violation of K.5.A. 1999
Supp. 65-4163, the State is required to prove the underlying felony offense.
Convictions of both K.S.A. 1999 Supp. 65-4141 and the underlying felony offense
do not violate the Double Jeopardy Clause. State v. Kee, 27 Kan. App. 2d 677, 6
P.3d 938 (2000).

726 (2009 Supp.)
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67.23 SUBSTANCES DESIGNATED UNDER K.S.A. 65-
4113—SELLING, OFFERING TO SELL,
POSSESSING WITH INTENT TO SELL OR
DISPENSING TG PERSON UNDER 18 YEARS OF
AGE

The defendant is charged with the crime of unlawfully
(possessirg) (controlling) (prescribing) (administering)
(delivering) (distributing) (dispensing) (compourding)
(selling) (offering for sale) (possessing with intent to sell)
a (material} (compound) (mixture) (preparation)
containing [insert name of narcotic drug or stimulant].
The deferdant pleads not guilty.

To establish this charge, each of the following claims
must be proved:

I. That the defendant intentionally (possessed)
(controled) (preseribed) (administered) (delivered)
(distributed) (dispensed) (compounded) (sold)
(offered for sale) (possessed with intent to sell) a
(material) (compound) (mixture) (preparation)
containing [insert name of parcotic drug or

stimulant];
OR

[1. That the defendant intentionally (prescribed)
{(administered) {delivered) (distributed) (dispensed)
(sold) (offered for sale) (possessed with intent to
sell) . a (material) (compound) (mixture)

(preparation) containing [insert name of narcotic
drug or stimulan{] (for) (fo) [insert name of person

for whom substance was intended];

2. That [insert name of person for whom substance
was intended] was a persen under 18 years of age;
and] ‘

[2.] or [3.] That this act occurred on or about the day of
> s 1D
County, Kansas.

(2009 Suppy 127
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Notes on Use

For authority, see K.S.A. 65-4164. This instruction is for use when conduct
occurred prior to July 1, 2009, the date on which K.S.A, 65-4164 was repealed.
K.S.A. 65-4164 covers unlawful acts relating to medicinals with a lower potential
for abuse designated in K.S.A. 65-4113.

A violation of K.S.A. 65-4164 is a class A nonperson misdemeanor, except that
if the substance was prescribed for or administered, delivered, distributed, dispensed,
sold, offered for sale or possessed with intent to sell to a child under 18 years ofage,
it is a drug severity level 4 felony.

K.S.A. 21-3202(2) states, "Proof of criminal intent does not require proof that the
accused had knowledge of the age of the minor, even though age is a material
element of the crime with which he is charged.”

For definitions and discussion of pessession, joint possession and constructive
possession, see PIK 3d 67.13-D.

Comment

K.S.A. 65-4164 qualifies the acts specified as unlawful with the premise, "except
as authorized by the Uniform Controlled Substances Act." The Uniform Controlled
Substances Act contains a number of provisions under which narcotic drugs and
controlled substances (defined in K.8.A. 65-4101(e)) may be lawfully possessed,
manufactured, sold, or otherwise produced, transported, dispensed, and used. See,
for example, K.S.A. 65-4116, 65-4117, 65-4122, 65-4123, and 65-4138.

Defendant has the burden of infroducing evidence as a matter of defense that
brings defendant within an exception or exemption in the statute creating the offense
if such exception or exemption is not part of the description of the offense. State v.
Carter, 214 Kan. 533, 521 P.2d 294 (1974).

The crime of offering to sell a controlled substance requires proof of the specific
intent to sell and not just proof of an intentional offer. State v. Werner, 8 Kan. App.
2d 364, 657 P.2d 1136 (1983).

728 (2009 supp)
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67.24 POSSESSIONBY DEALER—NQO TAX STAMP AFFIXED

The instruction that previously appeared as PIK 3d 67.24
has been moved to PIK 3d 67.51.

(2009 Supp)y 729
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67.25 RECEIVING OR ACQUIRING PROCEEDS DERIVED
FROM A VIOLATION OF THE UNIFORM
CONTROLLED SUBSTANCES ACT

The defendant is charged with the crime of (receiving)
(acquiring) (engaging in a transaction involving) proceeds
derived from a violation of the Uniform ControHed
Substances Act. The defendant pleads not guilty.

To establish this charge, each of the following claims
must be proved:

1.

730 (1998 supp)

That the defendant (received or acquired proceeds)
(engaged in a transaction involving proceeds) known
to be derived from , a violation of
the Controlled Substances Act;

or

That the defendant (gzave) (sold) (transferred)
(traded) (invested) (concealed) (transported)
(maintained an interest in) (made available)
, a thing of value which defendant

knew was intended to be used for the purpose of
furthering the commission of , A
violation of the Controlled Substances Act;

or

That the defendant (directed) (planned) (organized)
(initiated) (financed) (managed) (supervised)
(facilitated) the (transpeortation) (tramnsfer) of
proceeds known to be derived from
, a violation of the Controlled

Substances Act;

or

That the defendant conducted 2 financial
transaction involving the proceeds derived from
, & violation of the Controlled

Substances Act which was designed (fo conceal or
disguise the [nature] [location] [source] [ownership]
[control]) of the proceeds (known to be derived from
, a violation of the Contreiled

Substances Act) (to avoid » A
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transaction reporting requirement under [state]
[federal] law);

2. That the defendant did so knowingly or
intentionally;

3. That the valze of the proceeds was (less than $5,000)
(at least $5,000 but less than $100,000) (at least
$100,000 but less than $500,600) ($500,000 or more);

and
4. That this act occurred on or about the day of
, s in County,
Kansas.

Notes on Use

For authority, see K.8.A. 65-4142. This instruction is for use when conduct
oceurred prior to July 1, 2009, the date on which K.8.A. 65-4142 was repealed.
When conduct oceurred on or after July 1, 2609, use PIK 3d 67.50, Receiving or
Acquiring Proceeds Derived from Drug Crimes. The severity level for a violation
of K.S.A. 65-4142 varies depending on the value of the proceeds involved. The
crime is a drug severity level 4 felony if the value of the proceeds is Jess than
$5,000, a drug severity level 3 felony if the value of the proceeds is at least $5,000
but less than $100,000, a drug severity level 2 felony if the value of the proceeds
is at least $100,000 but less than $500,000, and a drug severity level 1 felony if the
value of the proceeds is $500,000 or more.

{2009 Supp.) 731
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6726 CONTROLLED SUBSTANCE ANALOG—POSSESSION,
SALE, ETC.

732

The defendant is charged with the crime of [insert

applicable introductory charge from PIK 3d 67.13.67.13-B,
67.13-C, 67.14, 67.15, 67.16 or 67.21] as it pertains to a

controlled substance analog known as . The
defendant pleads not gailty.

To establish this charge, each of the following claims must
be proved: '

1.

)

()

{2069 Supp.)

[Here insert appropriate elements from PIK 3d 67.13,
67.13-B, 67.13-C, 67.14, 67.15, 67.16 or 67.21,
substituting the name of the analog in place of the
narcotic drug, stimulant, depressant, hallucinogenic
drug, controlled substance, or anabolic steroid.]
That the chemical structure of (_name of analog )is
substantially similar to the chemical structure of
[insert name of narcotic drug, stimulant, depressant,
hallucinogenie drug, controlled substance, or anabolic
steroid];

That (___name of analog ) has a (stimulant)
(depressant) (hallucinogenic) effect on the central
nervous system substantially similar to the (stimulant)
(depressant) (hallucinogenic) effect on the central
pervous system of [insert name of parcotic drug,
stimulant, depressant, hallucinogenic drug, controlled
substance, or anabolic steroid];

or

That the defendant (represented) (intended) that
( _name of analog ) (has) (have) a (stimulant)
(depressant) (hallucinogenic) effect on the central
nervous system substantially similar to the (stimulant)
(depressant) (hallucinogenic) effect on the central
nervous system of [insert name of marcotic drug,

stimulant, depressant, hallucinogenic drug, controlled
substance, or anabolic steroid];
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(__.) That the deferdant did so with the infent that (name
of anaiog) be used for human consumption; and

- {__-) That this act occurred on or about the day of

) , in County,

Kansas.

Notes on Use

For authority, see K.S.A. 65-4159(a) and (b), 65-4101(bb), 65-4160(¢), 65-
4161(5), 65-4162(c) and 65-4163(d). These subsections state that the prohibitions
contained in their respective sections apply to controlled substance analogs as
defined in K.5.A. 65-4101(bb). To be a controlled substance analog, a substance
must have a chemical structure and an effect, or intended effect, on the central
nervous system substantially similar to a controlled substance contained in the
schedules in K.8.A. 65-4105 or 65-4107. The name of the conirolled substance to
be inserted in the appropriate blanks in element nos. 1 and 2 must be a substance
contained jn K.8.A. 65-4105 or 65-4107. This instruciion is for use when conduct
occurred prior to July 1, 2009, the date on which K.S.A. 65-4159 through 65-4163
were repealed. When conduct occurred on or after July 1, 2009, use PIK 3d 67.33,
Controlled Substance Analog—Possession, Sale, Eic.

Depending on the prohibited act involved, the appropriate elements from
PIK 3d 67.13, 67.13-B, 67.14, 67.15, 67.16 or 67.21 should be added following
Element No. 2 of this instruction.

(2000 suppy 733
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67.27 METHAMPHETAMINE COMPONENTS—POSSESSION
WITH INTENT TO MANUFACTURE

The defendant is charged with the crime of possession of
(ephedrine) (pseudoephedrine) (red phospherus) (lithium
metal) (sodium metal) (iodine) (anhydrous ammonia)
(pressurized ammonia) (phenylpropanolamine) {salts,
isomers, or salts of an isomer of one of the above) with inient
to use the product to manufactare a controlled substance.
The deferndant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

i. That the defendant knowingly possessed (ephedrine)
(psendoephedrine) (red phosphorus) (lithinm metal)
(sodium metal) (iodine) (amhydrous ammonia)
(pressurized ammonia) (phenylpropanolamine) (salts
of one of the above) (an isomer of one of the above)
(salts of an isomer of one of the above) with intent to
use the product te manufacture a controlled
substance; and

2. That this act occurred on or about the day of

) , in County,

Kansas.

Notes on Use

For authority, sec K.5.A. 65-7006(a), a violation of which is a drug severity level
2 felony. For crimes committed prior to May 25, 2006, see State v. Frazier, 30 Kan.
App. 2d 398, 42 P.3d 188, rev. denied 274 Kan. 1115 (2002), which holds that a
violation of K.5.A. 2001 Supp. 65-7006(a) is a drug severity level 4 felony because
the elements thereof are identical to K.S.A. 65-4152, a drug severity level 4 felony.
For definitions and discussion of possession, joint possession and constructive
possession, see PIK 3d 67.13-D. This instruction is for use when conduct occurred
prior to July 1, 2009, the date on which K.S.A. 65-7006 was repealed. When conduct
occurred on or after July 1, 2009, use PIK 3d 67.41, Methamphetamine
Components—Possession With Intent to Manufacture.

Comment
K.S.A, 65-7006(a) is a general statute that addresses not only pure ephedrine or
pseudoephedrine, but also drug products containing ephedrine or pseudoephedrine.

Siate v. Frazier, 30 Kan. App. 2d 398, 42 P.3d 188, rev. denied 274 Kan. 1115
(2002).

T34 (2009 Supp)
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67.28 METHAMPHETAMINE COMPONENTS-~MARKETING,
SALE, ETC. FOR USE IN MANUFACTURING

The defendant is charged with the crime of uniawfully
(marketing) (selling) (distributing) (advertising) (labeling)
any drug product containing (ephedrine) (pseudoephedrine)
(red phosphorus) (lithium metal) (sodium metal) (iodine)
(anhydrous ammonia) (pressurized ammonia)
(phenylpropanclamine) (salts, isomers, or salts of an isomer
of one of the above). The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1.  That the defendant (marketed) (sold) (distributed)
(advertised) (fabeled) any drug product containing
(ephedrine) (psendoephedrine) (red phosphorus)
(lithiwm metal) (sodinm metal) (iodine) (anhydrous
ammonia) (pressurized ammonia)
(phenylpropanolamine) (salts, isomers, or salts of an
isomer of one of the above); and

2. That the defendant knew or reasonably should have
known that the purchaser would use the product to
manufacture a controlied substance; and

3. That this act oecurred on or about the
day of . , in
County, Kansas.

Motes on Use

For authority, see K.S.A. 65-7006(b), a violation of which is a drug severity level
2 felony. This instruction is for use when conduct occurred priot to J uly 1, 2009, the
date on which K.S.A. 65-7006 was repealed. When conduct occurred on or after July
1,2009,use PIK 3d 67.43, Methamphetamine Components—Marketing, Distribution,
Etc. for Use in Manufactoring.

{2009 Supp.) 73 5
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67.20 METHAMPHETAMINE COMPONENTS—MARKETING,
SALE, ETC. FOR NON-INDICATED USE

The defendant is charged with the crime of unlawfully
(marketing) (selling) (distributing) (advertising) (labeling) any
drug product containing (ephedrine) {pseudoephedrine)
(phenylpropanolamine) (salts, isomers, or salts of an isomer of
one of the above). The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant (marketed) (sold) (distributed)
(advertised) (labeled) any drug product containing
(ephedrine) (pseudoephedrine)
(phenylpropanolamine) (salts, isomers, or salts of an
isomer of one of the above); and

2.  'Thatthe defendant knowingly did so for (stimulation)
(mental alertness) (weight loss) (appetite control)
(energy) or other use not approved by federal law;

and

3. That this act occurred on or about the
day of . , in
County, Kansas.

Notes on Use

For authority, see K.S.A. 65-7006(c), a violation of which is a drug severity level
2 felony. This instruction is for use when conduct occurred prior to July 1, 2009, the
date on which K.S.A. 65-7006 was repealed. When conduct occurred on or after July
1, 2009, use PIK 3d 67.44, Methamphetamine Components—Marketing, Distribution,
Etc. for Non-Indicated Use.

736 (2009 Sugp)
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67.30 METHAMPHETAMINE COMPONENTS—FEPHEDRINE
OR PSEUDOEFPHEDRINE BASE

The defendant is charged with the crime of wnlawfully
(purchasing) (receiving) (otherwise acquiring) at retail any
{compound) (mixture) (preparation) containing
pseudoephedrine base or ephedrine base. The defendant
pleads not guil¢y.

To establish this charge, each of the following claims must
be proved:

1. That the defendant knowingly (purchased) (received)
(otherwise acquired) at retail any {(compeund)
(mixture) (preparation) containing more than (3.6
grams of pseudoephedrine base or ephedrine base in
amy single transaction) (9 grams of pseudoephedrine
base or ephedrine base within any 30-day period); and

2. Thatthis act oceurred on or about the day
of s i Couaty,
Kansas.

Notes on Use

For authority, see K.S.A. 65-7006(d), a violation of which is a class A nonperson
misdemeanor. This instruction is for use when conduct occurred prior to July 1, 2009,
the date on which K.S.A. 63-7006 was repealed. When conduct oceurred on or afier
July, 1 2009, use PIK 3d 67.42, Methamphetamine Components—Unlawfully
Acquiring,

(2009 Supp)  736a
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MANUFACTURING A CONTROLLED SUBSTANCE

The defendant is charged with the crime of uniawfully
manufacturing a controlled substance. The defendant pleads
not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant intentionally mapufactured
; and
2. That this act occurred on or about the day of

s , in County,

Kansas.

“Mapufactare” means the production, preparation,
propagation, compounding, conversion or processing of a
controlled substance either directly or indirectly, by
extraction from substances of natural origin, independently
by means of chemical synthesis, or by a combination of
extraction and chemical synthesis. “Mapufacture” includes
any packaging or repackaging of the substance or labeling or
relabeling of its container.

“Manufacture” does not include the preparation or
compounding of a controlled substance by an individual for
the individual’s own lawful use.

“Manufacture” also does not include the preparation,
compounding, packaging or labeling of a controlied
substance:

(1) by a practitioner, or by the practitioner’s agent
pursuant to a lawful order of a practitioner, as an
incident to the practitioner’s administering or
dispensing of a controlled substance in the course of
the practitioner’s professional practice; or

(2) by a practitioner, or by the practitioner’s authorized
agent under such practitioner’s supervision, for the
purpose of or as an incident to research, teaching or
chemical analysis or by a pharmacist or medical care
facility as an incident to dispensing of a controlled
substance.

{2009 Supp.)
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Notes on Use

For authority, see K.5.A. 21-36a03(a), violation of which is a drug severity level
1 felony. This instruction is for use when conduct occurred on or after July 1, 2009.
The definitions used here can be found in K.S.A. 21-36a01.

Insert in the blank in element number 1 the appropriate controlled substance listed
in the schedules designated in K.S.A. 65-4105, 65-4107, 65-4109, 65-4111, and 63-
4113,

If a controfled substance analog is involved, see PIK 67.35.

The sentencing reduction found in K.S.A. 21-3301(d) does not apply to a violation
of attempting to unlawfislly manufacture any controlted substance pursuant to K.S.A.
21-36a03. '

For persons arrested and charged under K.S.A. 21-36a03, bail must be at least
$50,000 cash or surety unless the court determines, on the record, that the defendant
is not likely 10 re-offend, the court imposes pretrial supervision, or the defendant
agrees to participate in a licensed or certified drug treatment program. K.S A 2]-
36a03(c). ‘

The sentence of a person who violates K.8.A. 21-36a03, or K.S.A. 63-4159 prior
to July 1, 2009, must not be reduced because the statutes prohibit conduct identical
to that prohibited in K.S.A. 21-36a03, or K.S.A. 65-4161 or 65-4163 priorto July 1,
2009.

2000 suppy  736C
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67.32 CULTIVATING, DISTRIBUTING, OR POSSESSING

WITH INTENT TO DISTRIBUTE A CONTROLLED
SUBSTANCE (SCHEDULE L-1V)

The defendant is charged with the crime of unlawfully
(cultivating) (distributing) (possessing with the intent to
distribute) a controlled substance. The defendant pleads not
guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant intentionally (cultivated)

(distributed) {possessed with the intent to distribute)
; and
[2. That the defendant did so in, on or within 1,000 feet of
school property; and]

[2.) or [3.] That this act occurred on or about the day of

736d

) , in County,

Kansas.

[“Cultivate” means the planting or promotion of growth of
five or more plants which contain or can produce controlled
substances.]

[“Distribute” means the actual, constructive or attempted
transfer of some item from one person to another, whether
or not there is an agency relationship between them.
«Pistribute” includes sale, offer for sale or any act that
causes some item to be transferred from one person to
another.

“Distribute” does not include acts of administering,
dispensing or prescribing a controlled substance as
aathorized by law.]

[“Possession” means having joint or exclusive control over
an item with knowledge of and the intent to have such
control or knowingly keeping some item in a place where the
person lias some measure of access and right of controL.]

(2009 Supp.)
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[“School property” means property on whick is located a
structure used by a unified school district or an accredited
nonpublic school for student instruction or attendance or
extracurricular activities of pupils enrolled in kindergarten
or any of the grades 1 through 12, It is not required that
school be in session or that classes are actually being held at
the time of the alleged offense or that children must be
present within the structure or on the property during the
time of any alleged offense.]

Notes on Use

For authority, see K.S.A. 21-36205(a). This instruction is for use when conduct
occurred on or after July 1, 2009. Violation of K.S.A. 21-36a05(a) is a drug severity
level 3 felony, except that violation within 1,000 feet of any school property is a drug
severity level 2 felony. Unlike the former law, there is no requirement that the
defendant also be 18 or more years of age for the enhanced penalty. Violation of
subsection (2)(1) is a drug severity leve] 2 felony if that person has one prior
conviction under subsection (a)(1), under K.8.A. 65-4161 prior to its repeal, or under
a substantially similar offense from another jurisdiction. Violation of subsection
(2)(1) is a drug severity level 1 felony if that person has two prior convictions under
subsection (a}(1), under K.8.A. 65-4161 prior {o its repeal, or under a substantially
similar offense from another jurisdiction.

Insert in the blank in element number 1 the appropriate controlled substance Hsted
in the schedules designated in K.S.A. 65-4105(d)-(g), 65-4107(d)1)-(4), (e), (H(1)-
(2), (g), 65-4109(b), (¢), (e)-(g), and 65-4111(b)-(g).

If a controlled substance analog is involved, see PTIK 67.35.

1t is not a defense to charges arising under K.S.A. 21-36a05 that the defendant was
acting in an agency relationship on behalf of any other party in a transaction involving
a controlled substance.

(2008 Suppy 7368
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6733 DISTRIBUTING OR POSSESSING WITH INTENT TO

DISTRIBUTE A CONTROLLED SUBSTANCE
(SCHEDULE V)

The defendant is charged with the crime of unlawfaily
(distributing) (possessing with intent to distribute) a
controlled substance. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant intentionally (distributed)

(possessed with intent to distribute) H
and
OR
1. That the defendant intentionally (distributed)
(possessed with intent to distribute) to

[insert name of person};
2. 'That [insert pame of person] was a person under 18
years of age; and

[2.] or {3.] That this act occurred on or about the day of

7361

, , in County,

Kansas.

[“Distribute” means the actual, constructive or attempted
transfer of some item from one person to another, whether
or not there is an agency relationship between them.
“Distribute” includes sale, offer for sale or any act that
causes some item to be transferred from one person to
another.

“Distribute” does not include acts of administering,
dispensing or prescribing a controlled substance as
authorized by law.]

[“Possession” means having joint or exclusive control over
an item with knowledge of and the intent to have such
control or knowingly keeping some item in a place where the
person has some measure of access and right of control.]

{2009 Supp.}
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Notes on Use

For authority, see K.S.A. 21-36a05(b). This instruction is for use when conduct
occurred on or after July 1, 2009. Violation of K.5.A. 21-36a05(b) is a class A
nonperson misdemeanor, except it Is a drug severity level 4 felony if the substance
was distributed to or-possessed with the intent to distribute to a child under 18 years
of age. The definitions used here can be found in K.S A 21-36a01.

Insert in the blank in element number 1 the appropriate controlled substance listed
inK.S.A. 65-4113.

If a controlled substance analog is involved, see PIK 67.35.

It is not a defense to charges arising under K.8.A. 21-36a05 that the defendant was
acting in an agency relationship on behalf of any other party in a transaction involving
a controlled substance.

@owsup)  736g
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67.34 POSSESSING A CONTROLLED SUBSTANCE

The defendant is charged with the crime of uniawfully

possessing . The defendant pleads
not guilty.
To establish this charge, each of the following claims must
be proved:
1. That the defendant intentionally possessed
; and
2. That this act occurred on or about the day of
, , in County,
Kansas.

Possession means having joint or exclusive control over an
item with knowledge of and the intent to have such control
or knowingly keeping some item in a place where the person
has some measure of access and right of control.

Notes on Use

For authority, see K.S.A. 21-36a06. This instroction is for use when conduct
occurred on or after July 1, 2009. Violation of K.S.A. 21-36a06(a) is a drug severity
level 4 felony. Violation of subsection (b} is a class A nonperson misdemeanor,
except it is a drug severity level 4 felony if that person has a prior conviction under
subsection (b), under K.S.A. 63-4162 prior to its repeal, under a substantially similar
offense from another jurisdiction, or under any city ordinance or county resolution for
a substantially similar offense if the substance involved was 3, 4-methy-
lenedioxymethamphetamine (MDMA), marijuana or tetrahydrocannabinol as
designated in subsection K.5.A. 65-4105(d). The definition of “possession™ can be
found in K.S.A. 21-36a01(p).

Insert in the blanks in the first paragraph and in element number 1 the appropriate
controlled substance listed in the schedules designated in K. 5. A, 65-4105(d)-(g), 65-
A107(AK1)-(4), (&), (D(1)2), (), 65-4109(b), (c), (e)-(g). and 65-4111(b)-(g).

If a controlled substance analog is invelved, see PIK 67.35.

It is not a defense to charges arising under K.S. A, 21-36a06 that the defendant was
acting in an agency relationship on behalf of any other party in atransaction involving
a controlled substance.

T36h (2000 Suppd
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67.35 CONTROLLED SUBSTANCE ANALOG—POSSESSION,
SALE, ETC.

The defendant is charged with the crime of anlawfully
{(manufacturing) (cultivating) (distributing) (possessing with
intent to distribute) (possessing) [inseré name of analog|. The
defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1.

4.

5,

jHere insert appropriate element(s) from
PIK 3d 67.31, 67.32, 67.33 or 67.34, substituting the
name of the amalog im place of the controlled
substance.]

That the chemical structure of [insert name of analog]
is sabstantially similar te the chemical structure of
[insert name of controlled substancel;

That [insert name of analog] has a (stimulant)
(depressant) (hallacinogenic) effect on the central
nervous system substantially similar to the (stimulant)
(depressant) (hallucinogenic) effect on the central
nervous system of [inseri mame of controlled

substance];
OR

That the defendant (represented) (imtended) that
finsert name of analeg] (kas) (have) a (stimulant)
(depressant) (hallucinogenic) effect on the central
rervous system substantially similar to the (stimulant)
(depressant) (hallucinogenic) effect on the central
nervous system of [insert name of controlled
substancel;
That the defendant did so with the intent that [insert
name of analog] be used for human consumption; and
That this act occurred on or about the day of
, , in County,

Kansas.
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Notes on Use

For authority, see K.S.A. 21-36a01(b), 21-36a03(a), 21-36a05(a) and (b), and 21-
36a06(a) and (b). This instruction is for use when conduct occurred on or after July
1,2009. The name ofthe controlled substance to be inserted in the appropriate blanks
in elements 2 and 3 must be a substance contained in K.S.A. 65-4105 or 65-4107.

Depending on the prohibited act involved, the appropriate elements from
PIK 3d 67.31, 67.32, 67.33 or 67.34 should be added as part of element 1 of this
instruction.

736] (2009 supp)
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DRUG PARAPHERNALIA—USE OR POSSESSION
WITH INTENT TO USE

The defendant is charged with the crime of unlawfully
{using) (pessessing with intent {o use} drug paraphernalia.
The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. Thatthe defendant intentionally (nsed) (possessed with
the intent to use) finsert deseription of object] as drug
paraphernalia to
(a) manufacture, culfivate, plan{, propagaie,

harvest, test, agalyze, or disiribute [insert name
of controlled substancel;
OR
(b) store, contain, conceal, inject, ingest, inhkale or
otherwise introduce into the human body [insert
name of controlled substance]; 2nd
2. That this act occurred on or about the  day of
) , 1n County, Kansas.

[“Cuktivate” means the planting or promotion of growth of
five or more plants which contain or ean produce controlled
substances.]

[“Distribute” means the actual, constructive or attempted
transfer of some item firom one person o another, whether
or not there is am agency relationship between them.
“Distribute” includes sale, offer for sale or any act that
causes some item to be transferred from ome person to
anether.

“Distribute” does not include acts of administering,
dispensing or preseribing a controlled substance as
authorized by law.]

[“Possession” means havirg joint or exclusive controf over
an item with knowledge of and the intent to have such
control or knowingly keeping some item in a place where the
person has some measure of access and right of control.]

@oossupp) 730k
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Notes o Use

For authority, see K.5.A. 21-36a09(b). This instruction is for use when conduct
occurred on or after July 1, 2009. The definitions used here can be found in K.S.A.
21-36a01.

A violation based on option 1{a) is a drug severity level 4 felony, except that a
violation is a class A nonperson misdemeanor if the drug paraphernalia was used to
cultivate fewer than five marijuana plants. K.S.A. 21-36a0%e)(2). A violation based
on option 1{b) is a class A nonperson misdemeanor. K.5.A. 21-36a09(c)(3).

Inapplicable words should be stricken from elements 1(a) or 1(b), whichever is
given.

PIK 3d 67.40 defining "drug paraphernatia” should be given. Only those objects
in evidence that might be classified by K.S.A. 21-36a0k(f) as "drug paraphernalia”
should be included in this instruction as well as PIK 3d 67.40.

PIK 3d 67.39 setting forth factors to be considered in determining whether an
object is drug paraphernalia shonid be given. PIK 3d 67.39 should include only those
factors in K.S.A. 21-36al1 supported by evidence.

7361 (2009 Supp.)
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DISTRIBUTION OF DRUG PARAPHERNALIA FOR USE
IN MANUFACTURING OR DISTRIBUTING
CONTROLLED SUBSTANCES

The defendant is charged with the crime of unlawlully
{marketing) (distributing) (manufacturing with the intent to
distribute) drug paraphernalia. The defendant pleads not
guilty.

To establish this charge, each of the following claims must
be proved:

1. Thatthedefendantknowingly (marketed)(distributed)
{manufactured with the imtent to distribute) [insert
descripfion of object] as drug paraphernalia to [insert
name of person]);

2. That defendant knew or under the circumstances
reasonably should have known that the drug
paraphernaiia would be used to (manufacture)
{distribuie) [insert name of controlled substance]; and

3. 'That this act occurred on or about the day of

3 3 m

County, Kansas.

[“Distribute” means the actual, constractive or attempted
transfer of some item from one person to another, whether
or not there is an agency relationship between them.
“Distribute” includes sale, offer for sale or amy act that
causes some item to be transferred from one person to
another.

“Distribute” does not include acts of administering,
dispensing or prescribing a controlled substance as
authorized by law.]

[“Manufactere” means the production, preparation,
propagation, compounding, conversion or processing of a
controlled substance either directly or indirectly, by
extraction from substances of natural origin, independently
by means of chemical synthesis, or by a combination of
extraction and chemical synthesis. “Manufacture” includes
any packaging or repackaging of the substance or labeling or
relabeling of its container.

{2009 Supp ) 736m
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“Manufacture” does not inclade the preparation or
componrding of a controlied substance by an individual for
the individual’s own lawful use.

“Manufacture” also does not include the preparation,
compounding, packaging or labeling of 2z controlled
substance: :

{1) by a practitioner, or by the practitioner’s agemt
pursuant to a lawful order of a practitioner, as an
incident te the practitioner’s administering or
dispensing of 2 controlied substance in the course of
the practitioner’s professional practice; or

{2) by a practitioner, or by the practitioner’s anthorized
agent under such practitioner’s supervision, for the
purpose of or as an incident {o research, teaching or
chemical analysis or by 2 pharmacist or medical care
facility as an incident to dispensing of 2 controlled
substance.]

Motes om Use

For authority, see K.5.A. 21-36a10(b), violation of whick a drug severity level 4
felony. This instruction is for use when conduct occarred on or after July 1, 2009.
This subsection does not include the crime of possession. There is no enhanced
penalty for violation within 1000 feet of school property. The definitions used here
can be found in K.S.A. 21-36a01.

When this instruction is given, the controlled substance or substances in cennection
with which the prohibited use was (allegedly and supported by the evidence) known
or foreseeable by the defendant must be named. Pursuant to K.5.A. 21-36a01(a),
“controlled substance™ means any drug, substance or immediate precursor included
in any of the schedules designated in K.5.A. 65-4105, 65-4107, 65-4109, 65-4111,
and 65-4113 and amendments thereto. The appropriate controlied substance should
be inserted in the instruction.

PIK 3d 67.40, defining "drug paraphemalia,” and PIK 3d 67.39, setting forth
factors to be considered in determining whether an object is drug paraphemalia,
should be given. Only those objects in evidence that might be classified by K.5.A.
21-36a01(f) as "drug paraphemnalia” shouid be included in this instruction as well as
PIK 3d 67.40.

7360 2009 Supp)
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67.38 DISTRIBUTION GF DRUG PARAPHERNALIAFOR USE
AS PARAPHERMALIA

The defendant is charged with the crime of unlaw/lully
{distributing) (possessing with the intent to distribute)
(manufacturing with the intent fo distribute) drug
paraphernalia. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

i. That the defendant lkunowingly (distributed)
(possessed with the intent to distribute)
(manuiactured with the intent to distribute) [insert
descripticn of object] as drug parapkernalia to [insert
name of person|});

2.  That defendant koew or under the circumstances
reasenably should have known that the drug
paraphernalia (would be wused) (was primarily
intended} (was primarily designed) for use in any of
the following: planting, propagating, culiivating,
growing, harvesting, manufacturing, compounding,
comverting, producing, processing, preparing, testing,
analvzing, packaging, repackaging, storing,
comtaining, concealing, injecting, ingesting, inhaling,
or etherwise introducing into the haman body [insert
name of controfied substancel.

{3. That the defendant did so in, on, or within 1,000 feet
of school property;}

{(3)or{4) That [insert pmame of persom to whom drug
paraphernalis was distributed or_intended to be
distributed] was under 18 years of age;] and

(3.) (4.) o7 (5.) That this act occurred on or about the _ day of
s s IR

County, Kansas.

[“Distribute” means the actual, constructive or attempted
transfer of some item from one person to another, whether
or pot there is an agemcy relationship between them.
“Instribute” inclades sale, offer for sale or any act that

2008 Suppy 1360
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causes some item to be transferred from one person to
another. :

“Distribute” does not include acts of administering,
dispensing or prescribing a controlled substance as
authorized by law.]

{“Manufacture” means the production, preparation,
propagation, compounding, conversion or processing of a
controlled substance either directly or indirectly, by
extraction from substances of natural origin, independently
by means of chemical synthesis, or by a combination of
extraction and chemical synthesis. “Manufacture” includes
any packaging or repackaging of the substance or labeling or
relabeling of its container.

“Manufacture” does not include the preparation or
compounding of a conirolled substance by an individual for
the individual’s own lawtul use.

“Manufacture” also does not include the preparation,
compounding, packaging or labeling of a controlled
substance:

(1) by a practitioner, or by the practitioner’s agent
pursuant to a lawful order of a practitioner, as an
incident to the practitioner’s administering or
dispensing of a controlled substance in the course of
the practitioner’s professional practice; or

(2) by a practitioner, or by the practitioner’s authorized
agent under such practitioner’s supervision, for the
purpose of or as an incident to research, teaching or
chemical analysis or by a pharmacist or medical care
facility as an incident to dispensing of a controlled
substance.]

[“Possession” means having joint or exclusive control over

an item with knowledge of and the intent to have such

" control or knowingly keeping some item in a place where the

person has some measure of access and right of control.]
[“School property” means property on which is located a

structure used by a unified school district or an accredited

nonpublic school for student instruction or attendance or

(2009 Supp.)
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extracurricular activities of pupils enrolled in kindergarten
or any of the grades 1 through 12. It is not required that
school be in session or that classes are actually being held at
the time of the alieged offense or that children must be
present within the structure or on the property during the
time of any alieged offense.]

Notes on Use

For authority, see K.8.A.21-36210(c) and (d}. The penalty provisions are found in
K.S.A. 21-36a10(e}(3) and (4). This instruction is for use when conduct occurred on
or after Fuly 1, 2009. The definitions used here can be found in K.S.A. 21-36a01.

‘When this instruction is given, the controlled substance or substances in connection
with which the prohibited use was (allegedly and supported by the evidence) known
or foresecable by the defendant must be named. Pursuant to K.S.A. 2136a01(a),
“controlled substance” means any drug, substance or immediate precursor included
in any of the schedules designated in K_S.A. 65-4105, 65-4107, 65-4109, 65-4111,
and 65-4113 and amendments thereto.

PIK 3d 67.40, defining "drug paraphernalia," and PIK 3d 67.39, setting forth
factors to be considered in determining whether an object is drug paraphernalia,
should be given. Only those objects in evidence that might be classified by K.5.A.
21-36a01(f} as "drug paraphemalia” should be included in this instruction as well as
PIX 3d 67.40.

napplicable words should be stricken from paragraph 2.

Bracketed element [3] should be included in the instruction if the substances
involved were sold in, on or within 1,000 feet of any school property. The statute
does not require that the defendant be over 18 years of age.

Bracketed element [3] or [4] should be given only when the defendant is charged
with distribution to a person under 18 years of age.

@oossuppy 1364
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67.3% DRUG PARAPHERNALIA—FACTORS TO BE

736r

CONSIDERED

In determining whether an object is drug paraphernalia,
you shall consider, in addition to all other logically relevant
factors, the following:

[Statements by (an owner) (a person in control) of the object
concerning its use.]

[Prior convictions, if any, of (an owner) (2 person in conirol)
of the object, under any (state) (federal) law relating to any
controlled substance.]

[The proximity of the object, in timne and space, to a direct
commission of a drug erime.]

[The proximity of the object to controlled substances.]

{The existence of any residue of contrelled substances on the
object.]

[(Direct) (circumstantial) evidence of the intent of (an owner)
(a person in control) of the object, to deliver it to a person
(the owner) (the person in control) of the sbject knows, or
should reasonably know, intends to use the object fo facilitate
the commission of a drug crime. A finding that (the owner)
(the person in control) of the object is innocent of directly
committing a drug erime does not prevent a finding that the
ohject is intended for use as drug paraphernalia.]

[(Oral) (written) instructions provided with the object
concerning its ase.]

[Descriptive materials accompanying the object which
explain or depict its use.]

[National and local advertising concerning the object's use.]

[The manner in which the object is displaved for sale.]

{2009 Supp.)
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[Whether (the owner) (the persoi in control) of the object is
a legitimate supplier of similar or related items to the
community, such as a distributor or dealer of tobacco
products.]

[(Direct) (circumstantial) evidence of the ratio of saies of the
object or objects to the total sales of the business enterprise.]

[The existence and scope of legitimate uses for the object in
the commumnity.]

[Expert testimony concerning the object’s use.]

[Ary evidence that alleged paraphernalia can be or has been
used to store a comtrolled substance or to introduce a
controlied substance into the human body as opposed to any
legitimate use for the alieged paraphernalia.]

[Advertising of the item in magazines or other means which
specifically glorify, encourage or espouse the illegal use,
manufacture, sale or caliivation of controlled substance.|

Notes on Use

For authority, see K.S.A. 21-36all. This instruction is for use when conduct
occurred on or after July 1, 2009. This instruction should include only those factors
in K.S.A. 21-36al | that are supported by evidence.

K.§.A.21-36al 1(b) provides that “the fact that an item has not been used or did not
contain a controlled substance at the time of the selzure is not a defense to a charge
that the item was possessed with the intention for use as drug paraphemalia.” The
trial court should be aware of this provision and may need to separately instruct the
jury on what appears to be a statutory non-defense.

(2009 Suppy 1308
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67.40 DRUG PARAPHERNALIA DEFINED

“Drug paraphernalia” means all equipment, and materials
of any kind which are wsed or primarily intended or
designed for use in (pianting) (propagating) (cultivating)
{growing) (harvesting) (manufacturing) (compounding)
(converting) (producing) (processing) (preparing) (testing)
(analyzing) (packaging) (repackaging) (storing) (containing)
(coneealing) (injecting) (ingesting) (inhaling) (or otherwise
introducing info the human bedy) a controlled substance.

“Drug paraphernalia” includes:
(1) linsert specific item of paraphernalia],
{2} [insert specific item of paraphernalia], or
(3) [insert specific item of paraphernalia].

Notes on Use

For authority, see K.5.A. 21-36a01(f). This instruction is for use when conduct
occurred on or after July 1, 2009. The specific items of paraphemnalia listed in the
statute and that are applicable to the case should be inserted into the instruction. This
instruction should include only those items supported by the evidence. Inapplicable
words should be stricken. See PIK 3d 67.36 regarding misdemeanor and felony drug
paraphemalia possession. :

Comment
Trial courts must careﬁllly tailor the above definition of “drug paraphemalia™ by
differentiating between those terms which apply to felony possession of “drug

paraphernalia” and those terms which apply to misdemeanor possession of “drug
paraphermnalia.” State v. Unruk, 281 Kan. 520, 532, 133 P.3d 35 (2006).

736t (2009 supp)
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METHAMPHETAMINE COMPONENTS—POSSESSION
WITH INTENT TO MANUFACTURE

The defendant is charged with the crime of possession of
(ephedrine) (pseudoephedrine) (red phosphorus) (lithium
metal) (sodium metal) (iodine) (amhydrous ammonia)
(pressurized ammonia) (pkenyipropanolamine) (salts,
isemers, or salis of an isomer of one of the above)} with intent
te use the product to manufacture a controlled substance.
The defendant pleads not guilty.

To establish this charge, each of the foliowing claims must
be proved:

1. That the defendant kmowingly possessed (ephedrine)
{psendoephedrine) (red phosphorus) (lithium metal)
(sodivm metal} (fodine) (anhydrous ammonia)
(pressurized ammonia)} (phenylpropanclamine) (salts
of cne of the above) (an isomer of cne of the above)
(salts of an isomer of one of the above) with intent to
use the product t¢ manufacture a controlled
substapce; and

2. That this act occurred on or about the day of

, , in County,

Kansas,

“WManufacture” means the production, preparation,
propagation, compounding, conversion or processing of a
controlled substance either directly or mndirectly, by
extraction from substances of natural origin, independently
by means of chemicaf synthesis, or by a combination of
extraction and chemical synthesis. “Manufacture” includes
any packaging or repackaging of the substance or labeling or
relabeling of its container.

“Manufactare” does not include the preparation or
compounding of a controlled substance by an individual for
the individaal’s own lawfal use.

“Manufacture” also does not include the preparation,
compounding, packaging or labeling of a cortrolled
substance:

(2009 supp) 736U
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(1) by a practitioner, or by the practitioner’s agent
pursuant to a lawful erder of a practitioner, as an
incident to the practitioner’s administering or
dispensing of a controlled substance in the course of
the practitioner’s professional practice; or

(2) by a practitioner, or by the practitioner’s authorized
agent under such practitioner’s supervision, for the
purpose of or as an incident to research, teaching or
chemical analysis or by a pharmacist or medical care
facility as an incident to dispensing of a controlled
substance.

“Possession” means having joint or exclusive control over
an item with knowledge of and the intent to have such
control or knowingly keeping some item in a place where the
person has some measure of access and right of control.

Notes on Use

For authority, see K.S.A. 21-36a09(a), a violation of which is a drug severity level
2 felony. This instruction is for use when conduct occurred on or after July 1, 2009.
The definitions used here can be found in K.8.A. 21-36a01.

For persons arrested and charged under K.S.A. 21-36a09(a), bail must be at least
$50,000 cash or surety unless the court determines, on the record, that the defendant
is not likely to re-offend, the court imposes pretrial supervision, or the defendant
agrees to participate in a licensed or certified drug treatment program. K.S.A. 21-
36a09(f).

T36V (2005 Supp)
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6742 METHAMPHETAMINE COMPONENTS—
UNLAWFULLY ACQUIRING

The defendant is charged with the crime of unlawfully
(purchasing) (receiving) (acquiring) at retail a (compound)
{mixture) (preparation) containing pseudoephedrine base or
ephedrine base. The defendant pleads not guilty.

'Fo establish this charge, each of the following claims must
be proved:

1. That the defendant intentionaily (purchased)
{received) (acquired) at retail a (compound) (mixture)
{preparation} containing more than (3.6 grams of
pseudoephedrine base or ephedrine base in any single
transaction) (9 grams of pseudoephedrime base or
ephedrine base within any 30-day period); and

2. That this act occurred on or about the day
of , » 0 County,
Kansas.

Notes on Use
For authority, see K.5.A. 21-36a09(d), violation of which is a class A nonperson

misdemeanor. This instruction is for use when conduct occurred on or after July 1,
2009,
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METHAMPHETAMINE COMPONENTS—MARKETING,
DISTRIBUTION, ETC.FOR USE IN MANUFACTURING

The defendant is charged with the crime of unlawinlly
(advertising) (marketing) (labeling) (distributing) (possessing
with intent to distribute) a product containing (ephedrine)
(pseudoephedrine) (red phosphorus) (lithinm metat} (sodium
metal) (iodine) (anhydrous ammonia) (pressurized ammeonia)
(phenylpropanolamine) (salts, isomers, or salts of an isomer
of one of the above). The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant (advertised) (marketed) (labeled)
(distributed) (possessed with intent to distribute} a
product containing (ephedrine} (pseudoephedrine)
(red phosphorns) (lithium metal) (sodivm metal)
(iodine) (anhydrous ammonia) (pressurized ammonia)
(pkenylpropanolamine) (salts of one of the above) (an
isomer of one of the above) (salts of an isomer of one of
the above); and

2. That the defendant knew or reasonably should have
known that the purchaser would use the product to
manufacture a controlled substance; and

3. Thatthis act occurred on or about the day
of . ,in County,
Kansas.

“Manufacture” means the production, preparation,
propagation, compounding, conversion or processing of a
conirolted substance either directly or indirectly, by
extraction from substances of natural origin, independently
by means of chemical synthesis, or by a combination of
extraction and chemical synthesis. “Manunfacture” includes
any packaging or repackaging of the substance or labeling or
relabeling of its container.

“Mapufacture” does not include the preparation or
compounding of a controlled substance by an individual for
the individual’s own lawful use.

(2009 Supp.)
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“Manufactere” also does net include the preparation,
compounding, packaging or labeling of a centrolled
substance:

(1) by 2 practitioner, or by the practitioner’s agent
purseant to a lawful order of a practitioner, as an
incident to the practitioner’s administering or
dispensing of a coniroiled substance in the course of
the practitioner’s professional practice; or

(2) by a practitioner, or by the practitioner’s authorized
agent under such practitioner’s supervision, for the
purpose of or as an incident fo research, teaching or
chemical analysis or by a pharmacist or medical care
facility as amn incidert to dispensing of a controlled
substance.

[“Distribute” means the actual, constructive or attempted
transfer of some item from ore person to another, whether
or not there is an agemcy relationship between them.
“Diistribute” includes sale, offer for sale or any act that
causes some ifem to be transferred from one person to
another,

“Distribute” does not include acts of administering,
dispensing or prescribing a controlled substance as
authorized by law.]

[“Possession” means having joint or exclusive conirol over
an item with knowledge of and the intert to have such
control or knowingly keeping some item in a place where the
person kas some measure of access and right of control.]

Notes on Use
For authority, see K.8.A. 21-36a10(a)(1), violation of which is a drug severity level

2 felony. K.8.A. 21-36a10{¢)(1). This instruction is for use when conduct occurred
on or after July 1, 2009. The definitions used here can be found in K.S.A. 21-36a01.

(0098app) 73 6y
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METHAMPHETAMINE COMPONENTS—MARKETING,
DISTRIBUTION, ETC. FOR NON-INDICATED USE

The defendant is charged with the crime of unlawfully
(advertising) (inarketing) (Iabeling) (distributing) (possessing
with intent to distribute) a product containing (ephedrine)
(pseudoephedrine) (phenylpropanolamine) (salts, isomers, or
salts of an isomer of ¢ne of the above). The deferdant pleads
not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant (advertised) (marketed) (labeled)
{distributed) (possessed with intent to distribute) a
product containing (ephedrine) (psendoephedrine)
(phenylpropanolamine) (salts of one of the above) (an
isomer of one of the above) (salts of an isomer of one of
the above); and

2. That the defendant knowingly did so for indication of
(stimulation) (mental alertness) (weight loss) (appetite
contrel) (energy) or other use not approved pursuant
to federal law; and

3. That this act occurred on or about the day
of . ,in Couaty,
Kansas.

[“Distribute” means the actual, constructive or attempted
transfer of some item from one person to another, whether
or not there is an agency relationship between them.
“Distribute” inclades sale, offer for sale or any act that
causes soine item fto be transferred from ome person to
another.

“Pristribute” does not include acts of administering,
dispensing or prescribing a controlled substance as
autherized by law.]

[“Possession” means having joint or exclusive control over
an ifem with knowledge of and the intent to have such
controf or knowingly keeping some item in a place where the
person has some measure of access and right of control.]

{2009 Supp.)
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Notes on Use
For anthority, see K.S.A. 21-36a10{a)(2), vielation of which is a drug severity level

2 felony. K.8.A. 21-36a10{e)(1). This instruction: is for use when conduct occurred
on or after July 1, 2009. The definitions used here can be found in K.S.A. 21-36a01.

(2009 Supp.) 736aa
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SIMULATED CONTROLLED SUBSTANCES

The defendant is charged with the crime of unlawiuily
(distributing) (possessing with the intent to distribute)
{(manufacturing with the intent to distribute) (using)
(possessing with the intent to use) a simulated controlled
substance. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant intenfionally (distributed)
(possessed with the intent to distribute) (mapufactured
with the intent to distribute) (used) (possessed with the
intent to use) a simulated controlled substance; and

[{2. That the defendant did so in, on or within 1,009 feet of
school property, and was 18 or more years of age; and]

{2.] or [3.] That this act sccurred on or about the day of

736bb

. , in County,

Kansas.

“Simujated controlled substance’ means any preduce
which identifies itself by a common name or slang term
associated with a controlled substance and which indicates
on its label or accompanying promotional material that the
product simulates the effect of a controlied substance.

[“Distribute” means the actual, constructive or attempted
transfer of some item from one person to another, whether
or not there is am agency relationship betweean them.
“Distribute” includes sale, offer for sale or any act that
causes some ifem to he transferred from one person to
another.

“Distribute” does not include acts of administering,
dispensing or prescribing a controlled substance as
authorized by law.]

[“Manufacture” means the production, preparation,
propagation, compounding, conversion or processing of a
controlled substance either directly or indirectly, by

" extraction from substances of natural origin, independently

by means of chemical synthesis, or by a combination of

(20609 Supp.)
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extraction and chemical synthesis. “Manufacture” includes
" any packaging or repackaging of the substance or labeling or
relabeling of its container.

“Manufacture” does not include the preparation or
compounding of a controlled substance by an individuai for
the individual’s own lawful use.

“Manufacture” also does not include the preparation,
compounding, packaging or labeling of a controlled
substance:

(1) by a practitioner, or by the practitioner’s agent
pursuant to a lawful order of a practitioner, as an
incident to the practitioner’s administering or
dispensing of a controlied substance in the course of
the practitioner’s professional practice; or

{2) by a practitioner, or by the practitioner’s authorized
agent under such practitioner’s supervision, for the
purpose of or as an incident to research, teaching or
chemical analysis or by a pharmacist or medical care
facility as an incident to dispensing of a controlled
substance.]

[“Possession” means having joint or exclusive control over
an item with knowledge of and the intent to have such
control or knowingly keeping some item in a place where the
person has some measure of access and right of control.]

[“School property” means property on which is located a
structure used by a unified school district or an accredited
nonpublic school for student instruction or attendance or
extracurricular activities of pupils enrolled in kindergarten
or any of the grades 1 through 12. It is not required that
school be in session or that classes are actually being held at
the time of the alleged offemse or that children must be
present within the structure or on the property daring the
time of any alleged offense.]

(009 5uppy  136cCC



PaTTERN INSTRUCTIONS FOR KANSAS 3d

Notes on Use

For awthority, see K.S.A. 21-36al3(a) and (b). This instruction is for use when
conduct occurred on or after July 1, 2009. Violation of K.S. A 21-36al3(a) is a
nondrug severity level , nonperson fefony, except that it is a nondrug severity level
7, nonperson felony if the person is 18 years or older and the violation occurs on or
within 1,000 feet of any school property. Violation of subsection (b) is a class A
ponperson misdemeanor. The definition of “simulated controlled substance” can be
found in K.8.A. 21-36201(1).

736dd (2009 Supp)
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67.46 REPRESENTATION THAT A NONCONTROLLED
SUBSTANCE IS A CONTROLLED SUBSTANCE

The defendant is charged with the crime of (distributing)
(possessing with the intent to distribute} a nonconirolled
substance under circumstances that it would appear to be
[insert name of controlied substance]. The defendant pleads

not guilty.
To establish this ckarge, each of the following claims must
be proved:

1.

3. 0r6.

That the defendant (distributed) (possessed with the
intent te distribute) to [insert name of person io whom
substance was distributed] a substance which was not
finsert name of controlled substance];
That the defendant made an express representation
that the substance distributed was [insert name of
controlled substancel;
OR
That the defendant made an express representation
that the substance distributed was of such nature or
appearance that the recipient would be able to
distribute it as {insert name of controlled substance];
OR
That the distribution of the noncontroifed substance
was made uwrder circumstances that would cause a
reasonable person to believe the substance was [insert
name of controjled substance];
That the defendant was I8 or more years of age;
That finsert name of person to whom substance was
distributed] was under 18 years of age;
That the defendant was at least three years older than
[insert nmame of person fo whom substance was
distribwied};] and
That this act occurred on or about the day of
, , in County, Kansas.

2009 Suppy  736ee
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“Distribute” means the actual, constructive or attempted
transfer of some item from one person to another, whether
or not there is an agency relationship between them.
“Distribute” includes sale, offer for sale or any act that
causes some item to be transferred from one person to
another.

“Distribute” does not include acts of administering,
dispensing or prescribing a controlled substance as
authorized by law.

[“Possession” means having joint or exclusive control over
an item with knowledge of and the intent to have such
control or knowingly keeping some item in a place where the
person has some measure of access and right of control.]

Notes on Use

For authority, see K.S.A. 21-36al4. This instruction is for use when conduct
occurred on or after July I, 2009, Violation of K.S.A, 21-36al4 is a class A,
nonperson misdemeanor, except that any person 18 or more years of age who
distributes or possesses with the intent to distribute a substance to a person under 18
years of age and who is at least three years older than the person under 18 years of age
to whom the distribution is made is guilty of a nondrug severity level 9, nonperson
felony. The definitions used here can be found in K.5.A. 21-36a01.

Controlled substance means any drug, substance or immediate precursor included
inany ofthe schedules designated in K.5.A. 65-4105, 65-4107,65-4109, 65-4111 and
65-4113, and amendments to these sections. See K.S.A. 21-36a01(a). The
appropriate controlled substance should be inserted in the instruction.

I applicable, an instruction should be given covering the presumption arising by
virtue of K.S.A. 21-36a14(c). Sec PIK 3d 67.47.

736ﬁ (2009 Supp.}
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REPRESENTATION THAT NONCONTROLLED
SUBSTANCE IS CONTROLLED SUBSTANCE—
INFERENCE

i you find that any of the following factors is established
by the evidence, ther you may presume that distribution of
the substance was under circumstances which would give a
reasonable person reason to believe that the substance is a
controlled sabstance:

(1) The substance was packaged in a manner normally
used for the illegal distribution of conirclied substances.

(2) The distribuiion of the substance included an exchange
of or demand for money or other comsideration for
distribution of the substance, and the amount of the
consideration was substaniizily in excess of the reasonable
value of tke substance.

(3) The physical appearance of the capsule or other
material containing the substance was substantialfy identical
to a specific controfled substance,

You may consider this inferemce along with a1l the other
evidence in the case. You may accept or reject it in
determining whether the State has met the burden to prove
that ihe distribution of the nonconirolled substance was
made under circamstances that would cause 2 reasonable
person to believe the substance was a controffed substance.
This burden never shifts to the defendant.

“Distribute” means the actual, constructive or attempted
transfer of some item frem one person to another, whether
or not there is an agency relationship between them.
“Distribute” inclades sale, offer for sale or any act that
causes some item {o be transferred from omne person to
another.

{2009 Supp) 73 6gg



PatTERN INsTRUCTIONS FOR KaANsas 3d

“Distribute” does not inclnde acts of administering,
dispensing or prescribing a controlled substance as
autherized by law.

Notes on Use

For authority, see K.S.A. 21-36al4(c). This instruction is for use when conduct
occurred on or after July 1, 2009.

73 6hh {2009 Supp.}
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67.48 ANHYDROUS OR PRESSURIZED AMMONIA—NQGN-
APPROVED CONTAINER

The defendant is charged with the crime of unlawfully
[(using) (possessing with intent to wuse)] [(anhydrous)
(pressurized) ammonia]. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant intentionaily [(used) (possessed
with intent to use)] [(amhydrous) (pressurized)
ammoniaj in a container not approved for that
chemical by the Kansas department of agriculture;
and

2. That this act occurred on or about the __ day of

, ,in County, Kansas.

[Possession means having joint or exclusive control over an
item with knowledge of and the intent to have such contrel
or knowingly keeping some item in a place where the person
has some measure of access and right of control.]

Notes on Use

For authority, see K.5.A. 21-36a09(c), a violation of which is a drug severity level
4 felony. K.8.A. 21-36a09(d}4). This instruction is for use when conduct occurred
on or after July 1, 2009. The definition of “possession” can be found in K.S.A. 21-
36a01(p).

For persons arrested and charged under K.5.A_ 21-36a09(c), bail must be at least
$50,000 cash or surety unjess the court determines, on the record, that the defendant
is not likely to re-offend, the court imposes pretrial supervision, or the defendant
agrees {o participate in a licensed or certified drug treatment program. K.S.A. 21-
36a09(1).
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UNLAWFULUSE OF COMMUNICATION FACILITYTO
FACILITATE FELGONY DRUG TRANSACTION

The defendant is charged with the crime of uniawiul use of
a communication facility (in committing) {in causing or
facilitating the commission of) (in an attempt to commit} (in
a conspiracy to commit) (in the solicitation of) the felony of
. The defendant pleads not guilty.
To establish this charge, each of the following claims must
be proved:
i. That the defendant intentionally used a [insert type of
communication facility] in (commifting) (causing the
actual commission of) (facilitating the actual

commission of) [insert the appropriate felony
violation]; and

OR
That the defendant intentionally nsed a {insert type of
communication facility] in (an attempt fo commit) (2
conspiracy to commit) (a criminal solicitation of) the
felony of [insert the apprepriate felony violation]; and
2. That this act occurred on or about the day of
, ,in County,

Kansas.

[Conspiracy means an agreement with another or other
persons {o commit a crime or to assist in committing a crime,
followed by an act in furtherance of the agreement. The
agreement may be established in any mananer sufficient to
show understanding. It may be oral or written, or inferred
from all the facts and circumstances.]

[Solicitation means commanding, encouraging, or
requesting another person to commit 2 felony, attempt to
commit a felony or aid and abet in the commission or
attempted commission of a felony for the purpose of
promoting or facilitating a felony.]

{Facilitate means to aid, assist, or make easier fulfillment
of a goal.]

(2009 Supp.)
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The elements of [insert the appropriate felony violation]

dre (sef forth in Imstruction No. ) (as follows:
).

Notes on Use

For authority, see K.S.A. 21-36a07. This instruction is for use when conduct
occurred on or after July 1, 2009.

A violation of K.5.A. 21-36a07 is a nondrug severity level 8 nonperson felony.

K.3.A. 21-36a07(c} defines "communication facility” to mean any and all public
and private instrumentalities used or usefvl in the transmission of writing, signs,
signals, pictures or sounds of alf kinds and includes telephone, wire, radio, computer,
computer networks, beepers, pagers and all other means of communication.

The felony violations under K.S.A. 21-36a03, 21-36a03, and 21-36a06 shouid be
inserted in the second blank of element 1 and the elements of the appropriate felony
violation should be referred to or set forth in the concluding pertion of the instruction,
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67.50 RECEIVING OR ACQUIRING PROCEEDS DERIVED
FROM DRUG CRIMES

736l

The defendant is charged with the crime of (receiving)
{(acquiring) (engaging in a transaction involving) proceeds
known to be derived from the crime of . The
defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

L

b

That the defendant (received) (acquired) (engaged in
a transaction involving) proceeds known to be derived
from the crime of ;
OR

That the defendant (distributed) (invested) (concealed)
(transported) (maintained an interest in) (made
available) , a thing of value which
defendant knew was intended to be used for the
purpose of furthering the commission of the crime of

L]

OR
That the defendant (directed) (planned) (organized)
(initiated) (financed) (managed) (supervised)
(facilitated) the (transportation) (transfer) of proceeds
known to be derived from the crime of ;

OR
That the defendant conducted a financial transaction
involving the proceeds derived from the crime of
, which transaction was designed (to
conceal or disguise the [nature] [location]| [source]
[ownership] [control]) of the proceeds known to be
derived from ) (to avoid a transaction
reporting requirement under [state] {federal] law);
That the defendant did so knowingly or intentionally;
That the value of the proceeds was (less than $5,000)
(at least $5,000 but less than $100,000) (at least
$100,000 but less than $500,000) ($500,000 or more);
and

{2009 Supp.)
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4. That this act cccurred on or about the day of
s » in County,

Kansas.

[“Distribute” means the actual, constructive or attempted
transfer of some item from one person to another, whether
or not there is an agency relationship between them.
“Distribute” includes sale, offer for sale or any act that
causes sonie item to be trapsferred from one person to
ancther.

“Distribute” does mot include acts of administering,
dispensing or prescribing a controlled substance as
authorized by law.]

{The elements of [insert the apprepriate felony viclation]
are (set forth im Instruction No. ) (as follows:
)-]

Notes on Use

For authority, see K.S.A. 21-36a16. This instruction is for use when conduct
occurred on or after July 1, 2009. The severity level for a violation of K.S.A, 21-
36a16 varies depending on the value of the proceeds involved. The crime is a drug
severity level 4 felony if the value of the proceeds is less than $5,000, a drug severity
level 3 felony if the value of the proceeds is at least $5,000 but less than $100,000, a
drug severity level 2 felony if the value of the proceeds is at least $100,000 but less
than $500,000, and a drug severity level 1 felony if the value of the proceeds is
$500,000 or more.

References in the elements above to the “crime of * refers to
violations of K.8.A_ 21-36a01 through 21-36a017, except that a violation of the first
alternative in element 1 may be based cither on a violation of K.S.A. 21-36a01
through 21-36a017 or a substantially similar law from another jurisdiction.
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67.51 POSSESSION BY DEALER—NO TAX STAMP AFFIXED

The defendant is charged with the crime of possession of
(insert name of controlled substance} (marijuana), without
Kansas tax stamps affixed. The defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved: _ -

1. That the defendant knowingly possessed more than
(grams) (dosage units) of (imsert

name of controlled substance) (marijuana) without

affixing official Kansas tax stamps or other labels
showing that the tax has been paid; and

2. That this act occarred ¢p or about the day of

s , In County,

Kansas.

“Possession” means having joint or exclusive control over
an item with knowledge of and the intent to have such
control or knowingly keeping some item in a place where the
person has some measure of access and right of control.

Notes on Use

For authority, see K.S.A. 73-5201 et seq. This instruction is for use whether
conduct occurred before, on, or after July 1, 2009. Pursuant to K.5.A. 79-5208, a
dealer distributing or possessing marijuana or controlled substances without affixing
the appropriate stamps, label or other indicia is guilty of a severity level 10 felony.

Under K.S.A. 79-5204(c) and (d), the drug tax is due and payabie, and drug tax
stamps must be affixed immediately upon receipt, acquisition or possession of the
controlled substance. Stafe v. Schoorover, 281 Kan. 453, 511, 133 P.3d 48 (2006).

Comment

In order to sustain a conviction for possession of a controlled substance that is sold
by weight without a tax stamp, the accused must have more than I gram of the
controlled substance in his or her possession. State v. Lackhart, 24 Kan. App.2d 488,
947 P.2d 461 (1997).

In State v. Hutcherson, 25 Kan. App. 2d 501, 968 P.2d 1109 {1998), a defendant
found to be in possession of nine rocks of crack cocaine was not considered a dealer,
the court holding that evidence showed crack cocaine is sold by dosage although
powder cocaine may be sold by weight. However, a defendant in possession of three

736nn (2009 Supp.)
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rocks of crack cocaine was found to be a dealer where one rock weighed more than
seven grams and the charge referred to weight rather than dosage. State v. Edwards,
27 Kan. App. 2d 754, 9 P.3d 568 (2000).

Where defendant had possession of two packages, neither of which was weighed
separately but when weighed together weighed 1.4 grams, and neither package was
tested separately but were mixed together before testing, the defendant’s conviction
for no tax stamp was reversed. State v. Beal, 26 Kan. App. 2d 837, 994 P.2d 669
(2000).

The Kansas drug tax does not impose a criminal penalty for double jeopardy
purposes. State v. Jensen, 259 Kan, 781, 915 P.2d 109 (1996); State v. Yeoman, 24
Kan. App. 2d 639, 951 P.2d 964 (1997).

“A conviction under K.5.A. 79-5201 ef seq. is not dependent on a conviction of any
other crimes and does not depend on proving “intent to sell’ or whether, in fact, a
defendant is 2 “dealer’ as that term is commonly understood.” State v. Engles, 270
Kan. 530, 17 P.3d 355 (2001).

Qoo supp) 73600



ParrErRN INSTRUCTIONS FOR KANSAS 3d

(THIS PAGE BLANK)

T36pp (2009 Supp.)



Parrern InsTRUCTIONS FOR K ANsas 3d

68.66 DEFENSE OF LACK OF MENTAL STATE—VERDICT
FORM

We, the jury, find the defendant guiliy of

Presiding Juror

We, the jury, find the defendant not guilty of

Presiding Juror

Ifyour verdict was not guilty, answer the following special
question:

Do you find the defendant was not guilty solely because the
defendant, at the time of the alleged erime, was suffering
frem a mental disease or defect which rendered the
defendant incapable of possessing the required eriminal
intent?

Yes No

Presiding J uror
Notes on Use
For authoﬁty, see K.S.A. 22-3221.
Comment

Mental competency at the time of the commission of an offense — if raised — is to
be determined by the trier of facts upon a trial. Mental competency to stand trial —if
raised —is another matter and is to be determined by the Court under K.8.A. 22-3302.
Nall v. State, 204 Kan. 636, 638, 465 P.2d 957 (1970).

A jury instruction on diminished capacity is not required. See State v. Wilburn, 249
Kan. 678, 822 P.2d 609 (1991).

This verdict form was cited with approval in State v. Hunter, 41 Kan. App. 2d 507,
518, 203 P.3d 23 (2009).

(2000 Swppy 145
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68.07 MULTIPLE COUNTS - VERDICT INSTRUCTION

Each crime charged against the defendant is a separate
and distinct offense. Yon must decide each charge
separately on the evidence and law applicable to it,
uninfluenced by your decision as to any other charge.
The defendant may be convicted or acquitted on any or all
of the offenses charged. Your finding as to each crime
charged must be stated in a verdict form signed by the
Presiding Juror,

Notes on Use

This instruction should be given when multiple counts are charged.
See PIK 3d 68.08, Multiple Counts - Verdict Forms.

Comment

Cited with approval in State v. Cameron & Bentley, 216 Kan. 644, 333 P.2d 1255
(1975).

The trial court erred in failing to give this pattern in State v. Macomber, 244 Kan.
396, 405-6, 769 P.2d 621, cert. denied 493 U.S. 842 (1989), overruled on other
grounds State v. Rinck, 260 Kan. 634, 923 P.2d 67 (1996). However, the failure
was not reversible error under the circumstances of the case because it did not
prejudicially affect the substantial rights of the defendant.

In Macomber, the Court stated that "[a] trial court does not have the time to give
the thought and do the research which has been put into the preparation of
the pattern Criminal Jury Instructions by the Advisory Committee on Criminal Jury
Instructions to the Kansas Judicial Council. Therefore, where ‘pattem jury
instructions are appropriate, a trial court should use them unless there is some
compelling and articulable reason not to do so.”" State v. Macomber, 244 Kan. at
405. See also, State v. Wilson, 240 Kan. 606, 610, 731 P.2d 306 (1987).

The trial court's failure to give PIK Crim. 3d 68.07 is not clearly erroneous where
there is no real possibitity that the jury would have reached a different result had the
instruction been given. State v. Gould, 271 Kan. 394, 401, 23 P.3d 801 (2001).

746 (2002 Supp.)



PATTERN INsTRUCTIONS FOR K ANSAS 3d

68.69 LESSER INCLUDED OFFENSES

The offense of (_principal offense charged ) with which
-defendant is charged includes the lesser offense(s) of (lesser
included offense or offenses ).

You may find the defendant guilty of (_principal offense
charged ) (__first lesser included offense ) ( second lesser
included offense ) or not guilty.

When there is a reasonable doubt as to which of two or
more offenses defendant is guilty, (he}(she) may be convicted
of the lesser offense only.

Your Presiding Juror should mark the appropriate
verdict.

Notes on Use

For authority, see K.S.A. 21-3107, substantially amended under L. 1998, ch. 185,
§ 1. Under the amendments, the information/evidence test as enunciated in State v,
Fike, 243 Kan. 365, 757 P.2d 724 (1988), has been climinated.

This instruction should not be used when the crime is first-degree murder under the
alternative theorics of premeditated murder and felony murder. Instead, use PIK 3d
68.15 and 68.16.

Comment
(Cases before July 1, 1998)

The trial court has a statutory duty to instruct the jury on lesser included offenses
under X.8.A, 21-3107(3). This duty arises regardless of whether a party requests the
giving of any lesser included instructions. State v. Moncla, 262 Kan. 58, 73-74, 936
P.2d 727 (1997). However, in State v. Coffman, 260 Kan. 811, 813, 925 P.2d 419
(1996), the Supreme Court noted that under K.S.A. 21-3107(3) a defendant who
objects to the giving of a Iesser included instruction waives any objeciion to the failure
to instruct.

In State v. Fike, 243 Kan. 365, 757 P.2d 724 (1988), the Supreme Court adopted
two tests to determine whether a lesser crime is a lesser included crime under K.S.A.
21-3107(2X(d). The firsttestis the statutory elements test. Ifall the statutory elements
of the alleged lesser crime are among the statutory elements required to prove the
crime charged, then it is a lesser included crime. If this test is not met, then the
second test is applied. The second test is to examine the allegations of the information
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and the evidence to determine whether the crime as charged would necessarily prove
the lesser crime. If so, the latter is an included crime upon which the jury must be
instructed.

"[ A defendant] has aright to an instruction on all lesser included offenses supported
by the evidence at trial so long as (1) the evidence when viewed in the light most
favorable to the defendant's theory, would justify a jury verdict in accord with the
defendant's theory and (2) the evidence at trial does not exclude a theory of guilt on
the lesser offense.” State v. Harris, 259 Kan. 689, 702, 9135 P.2d 758 (1996).

The instructions on lesser included offenses should be given in the order of severity,
beginning with the offense with the most severe penalties. When instructions on
lesser included offenses are given, the jury should be instructed that if there is
reasonable doubt as to which of two or more degrees of an offense the defendant is
guilty, he may be convicted of the lesser offense only, State v. Trujillo, 225 Kan. 320,
590 P.2d 1027 (1979). However, in State v. Massey, 242 Kan. 252, 262, 747 P.2d
802 (1987), the Supreme Court held it was not reversible error to fail to give such an
instructicmn.

Conspiracy is not a lesser included offense of a completed or attempted crime under
the statutory test of Fike because a conspiracy requires an agreement between two or
more persons, See State v. Antwine, 4 Kan. App- 2d 389, 397-98, 607 P.2d 519
(1980).

Solicitation was not held to be a lesser included offense of aiding and abetting first-
degree murder. State v. DePriest, 258 Kan. 596, 604, 907 P.2d 868 (1995). Seealso
State v. Webber, 260 Kan. 263, 280-2, 918 P.2d 609 (1996), cert. denied 519 U.S.
1090, 136 L.Ed 2d 711, 117 8.Ct. 764 (1997), holding no error by the trial court in
failing to instruct on criminal solicitation as a lesser included offense of either
conspiracy to commit first-degree murder or aiding and abeiting first-degree murder.

Exarmnples of lesser included offenses are:

1.  Premeditated Murder - The Court's duty to instruct on the lesser offenses
of second-degree murder, voleniary and involuntary manstaughter depends
on whether the evidence support instructions on any or all of the lesser
included offenses. Generally, second-degree murder is included where the
issue of premeditation may be in doubt. State v. Yarrington, 238 Kan. 141,
708 P.2d 524 (1985). Unless there is some evidence of arguments, heat of
passion or an unintentional killing, generally voluntary and involuntary
manslaughter are not given as lesser included offenses. Reckless second-
degree murder, also called depraved heart murder, is a lesser included crime
of first-degree murder. However, absent evidence to support recklessness,
there is no duty to instruct. State v. Pierce, 260 Kan. 859, 865, 927P.2d 929
{1996). :

2. Felony Murder - Ordinarily, there is no lesser included offense where the
killing was done in the commission of a felony. State v. Masqua, 210 Kan.
419, 502 P.2d 728 (1972), cert. denied 411 U.S. 951 (1973}, State v.
Nguyen, 251 Kan. 69, 833 P.2d 937 (1992); State v. Tyler, 251 Kan. 616,
840 P.2d 413 (1992); but where there is an issue as to the felony itself, then
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an instruction on second-degree murder or voluntary manslaughter may be
required. State v. Bradford, 219 Kan. 336, 548 P.2d 812 (1976); Siate v.
Strauch, 239 Kan. 203, 718 P.2d 613 (1986). State v. Arteaya, 257 Kan. 874,
896 P.2d 1035 (1995). The instructions concerning fesser inciuded offenses
for the charge of felony murder should enly be given if the proof of the
underlying felony is inconclusive or questionable. State v. Strauch, 239 Kan.
203,218, 718 P.2d 613 (1986).

Second-Degree Murder - The trial court erred in refusing to instruct on the
lesser included offenses of voluntary manslaughter and involuntary
manslaughter for the crime of murder in the second degree. State v. Hill, 242
Kan, 68, 744 P.2d 1228 (1987). The trial court committed error by failing
to instruct on the lesser included offense of involuntary manslaughter for the
crime of second-degree murder where there was sufficient evidence of self-
defense. State v. Cummings, 242 Kan. 84, 93, 744 P.2d 858 (1987).
Voluntary Manslaughter - Includes involuntary manslaughter, Stare v.
Williams, 6 Kan. App. 2d 833, 635 P.2d 1274 (1981).

Inveluntary Manslaughter - Where an unintentional homicide results from
operation of a motor vehicle, vehicular homicide is a lesser included offense.
State v. Choens, 224 Kan. 402, 580 P.2d 1298 {1978). DUI is a lesser
included offense where the underlying misdemeanor to the involuntary
manslanghter complaint is DUI and alt the elements of DUI are required to
establish the greater offense. State v. Adams, 242 Kan. 20, 26, 744 P.2d 833
(1987). Because an attempt requires a specific intent to commit the crime
charged, there is no such crime as attempted involuntary manstaughter, an
unintentional killing. State v. Collins, 257 Kan. 408, 418, 893 P.2d 217
(1995).

Attempted Murder - Aggravated battery is not a lesser included offense of
attempted murder. State v. Daniels, 223 Kan, 266, 573 P.2d 607 (1977).
The offenses of attempted second-degree murder and attempted voluntary
manslavghter are lesser included crimes of attempted first-degree murder.
State v. Dixon, 252 Kan. 39, 843 P.2d 182 (1992). There is no such crime
as attempted felony murder. State v. Robinson, 256 Kan. 133, 136, 883 P.2d
764 (1994). Aggravated assault is not a lesser included crime of attempted
murder. State v. Saiz, 269 Kan. 657, Syl. 3, 7 P.3d 1214 {2000).
Aggravated Kidnapping - Kidnapping may be a lesser included offense
where there is an issue as to whether harm resulted. State v. Corn, 223 Kan.,
583, 575P.2d 1308 (1978); State v. Hammond, 251 Kan. 501, 837 P.2d 816
(1992). Rape is nota lesser included offense. Wisnerv. State, 216 Kan, 523,
532 P.2d 1051 (1975). Assault is not a lesser included offense. Siafe v.
Sechriner, 215 Kan. 86, 523 P.2d 703 (1974).

Kidnapping - Includes attemnpted kidnapping. State v. Mahlandt, 231 Kan.
665, 647 P.2d 1307 (1982). Unlawful restraint is a lesser included offense.
State v. Carter, 232 Kan. 124, 652 P.2d 694 (1982). Assault is not a lesser
included offense. State v. Schriner, 215 Kan. 86, 523 P.2d 703 (1974).
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Aggravated Robbery - Robbery is a lesser included offense only where
there is an issuec whether a weapon was used. State v. Johnson &
Underwood, 230Kan. 309, 634 P.2d 1095 (1981). Itisnot includable where
the only issue is identification. State v. Huff, 220 Kan. 162, 551 P.2d 880
(1976). Under the second prong of the Fike test, aggravated battery may be
a lesser included offense of aggravated robbery. Siate v. Warren, 252 Kan.
169, 181, 843 P.2d 224 (1992); State v. Hill, 16 Kan. App. 2d 432, 825 P.2d
1141 (1991). In State v. Clardy, 252 Kan. 341, 847 P.2d 694 (1993), the
second prong of the Fike test was applied in holding that an instruction on
battery as a lesser included offense of aggravated robbery was required.
Thefl by threat, or extortion, is not a lesser included offense of aggravated
robbery. State v. McCloud, 257 Kan. 1, 15, 891 P.2d 324 (1995).
Robbery - Theft is now considered a lesser included offense. State v.
Keeler, 238 Kan. 356, 710 P.2d 1279 (1985); State v. Hollaway, 214 Kan.
636, 522 P.2d 364 (1974). However, theft by threat, or extortien, is not a
lesser included offense of robbery. State v. Blockman, 255 Kan. 953, 881
P.2d 561 (1994).

Aggravated Assault - Assault generally is a lesser included offense but if
thete is no issue as 1o use of weapon it would not be. State v. Buckner, 221
Kan. 117, 558 P.2d 1102 (1976); State v. Cameron & Bentley, 216 Kan.
644, 651, 533 P.2d 1255 (1975).

Aggravated Battery - Battery generally is a lesser included offense unless
there is no issue as to use of weapon. State v. Gander, 220 Kan. 88, 551
P.2d 797 (1976). Aggravated assault is not a lesser included offense. State
v. Bailey, 223 Kan. 178, 573 P.2d 590 (1977). Aggravated battery classified
as a severity level 4 felony includes the lesser offenses of the same crime
classified as severity level 5, 7 or 8 felonies. State v. Ochoa, 20 Kan. App.
2d 1014, 895 P.2d 198 (1995). Under evidence that the victim had suffered
bodily harm which was either the result of intentional or reckless conduct,
the court held it was not error to give & lesser included instruction for a level
8 aggravated battery when the defendant is charged in the information with
committing a level 7 aggravated battery. State v. Jackson, 262 Kan. 119,
142-43, 936 P.2d 761 (1997).

Aggravated Assault on Law Enforcement Officer - Assault on law
enforcement officer is a lesser included offense. State v. Hollaway, 214 Kan.
636, 522 P.2d 364 (1974).

Aggravated Battery on Law Enforcement Officer - Baitery is a lesser
included offense. State v. Gunzelman, 210 Kan. 481, 502 P.2d 705 (1972).
Aggravated Burglary - Criminal trespass is not a lesser inciuded offense of
burglary because criminal trespass requires proof of something more than a
knowing and unauthorized entry or remaining within property; ¢riminal
trespass also requires proof of actual or constructive notice. State v. Rush,
255 Kan. 672, Syl. 93, 877 P.2d 386 (1994).
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Burglary - Criminal damage to property is not a lesser included offense,
State v. Harper, 235 Kan. 825, 685 P.2d 850 (1984). Criminal trespass is
not a lesser included offense of burglary because criminal trespass requires
proof of something more than a knowing and upauthorized entry or
remaining within property; criminal trespass also requires proof of actual or
constructive notice. State v. Rush, 255 Kan. 672, Syl. 93, 877 P.2d 386
(1954).

TFheft - Unlawful deprivation of property is a lesser included offense. State
v. Keeler, 238 Xan. 356, 710 P.2d 1279 (1985), reversing State v. Burnett,
4 Kan. App. 2d 412, 607 P.2d 88 (1980). Theft of lost or mislaid property
(K.5.A. 21-3703) and theft (K.S.A. 21-3701) are forms of the same crime of
larceny and the former is a lesser included offense of the latter (assuming, of
course, that the property is of a value of at least $500.) State v. Getz, 250
Kan. 560, 830 P.2d 5 (1992).

Theft by Deception - Delivery of a forged check may or may notbe a lesser
included offense of theft by deception depending on the charging document
and the evidence produced at trial. State v. Perry, 16 Kan. App. 2d 150, 823
P.2d 804 (1991).

Sale of Narcoties - "Delivery” is not a lesser included offense. State v.
Griffin, 221 Kan. 83, 558 P.2d 90 (1976). "Possession" is not a lesser
included offense. State v. Woods, 214 Kan. 739, 522 P.2d 967 (1974).
Overruled on other grounds, State v. Wilbanks, 224 Kan. 66, 579 P.2d 132
(1978). State v. Collins, infra.

Possession With Intent to Sell - "Possession” is a lesser included offense.
State v. Collins, 217 Kan. 418, 536 P.2d 1382 (1975); State v. Newell, 226
Kan. 295, 597 P.2d 1104 (1979).

Rape - Indecent liberties with a minor is a lesser included offense. State ».
Coberly, 233 Kan. 100, 661 P.2d 383 (1983). Apgravated incest is not a
lesser included offense. State v. Moore, 242Kan. 1, 7, 748 P.2d 833 (1987).
In State v. Mason, 250 Kan. 393, 827 P.2d 748 (1992), aggravated sexual
battery was held not to be a lesser included offense of aggravated
kidnapping, attempted aggravated sodomy or attempted aggravated rape
because of the additional elements of a nonspousal relationship and intent to
arouse or satisfy sexual desires. In State v. Burns, 23 Kan. App. 2d 352, 931
P.2d 1258 (1997), the court held aggravated indecent liberties with a child
is a lesser included offense of rape under the information/evidence prong of
the Fike test. However, in State v. Belcher, 269 Kan. 2, 4 P.3d 1137 (2000),
the Supreme Court held aggravated indecent liberties with a child under
K.8.A. 21-3504(a)(3)(A) is not a lesser included offense of rape based upon
sexual intercourse with a child under 14 years of age. The Burns decision
was disapproved to the extent it held otherwise. Nevertheless, based upon
the narrow holding in Belcher, the commitiee believes apgravated indecent
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liberties with a child under K.S.A. 21-3504(a)(1) (sexual intercourse with a
child who is 14 or more vears of age but less than 16 years of age) is a lesser
included offense of rape under the information/evidence prong of Frke.

22, Attempted Rape - Battery is not a lesser included offense. Stafe v. drnold,
223 Kan. 715, 576 P.2d 651 (1978).

23. Indecent Liberties With a Child - Aggravated sexual battery is not a lesser
included offense. Stare v. Fike, 243 Kan. 365, 367, 757 P.2d 724 (1988);
State v. Moppin, 245 Kan. 639, 783 P.2d 878 (1989). Noris battery a lesser
included offense of aggravated indecent liberties with a child because “lewd”
is not equivalent to “rude or insulting.” State v. Bawnks, 273 Kan. 738, 46
P.34d 546 (2002). .

24.  Aggravated Sodomy - Lewd and lascivious behavior is not a lesser included
offense. State v. Gregg, 226 Kan. 481, 602 P.2d 83 (1979).

25, Unlawful Possession of Firearm - Carying a concealed weapon and
ageravated weapons violation are not lesser included offenses. State v.
Hoskins, 222 Kan. 436,.565 P.2d 608 (1977).

26. DU - Reckless driving is not a fesser included offense. State v. Mourning,
233 Kan. 678, 664 P.2d 857 (1983).

{Cases after July 1, 1998)

The general rule concerning lesser included offenses is: A trial court must
instruct a jury on a lesser included offense when there is some evidence that would
reasonably justify a conviction of the lesser offense. If the defendant requests the
instructions, the trial court has a duty to instruct the jury regarding all lesser included
crimes established by the evidence regardless of whether the evidence is weak or
inconclusive. However, the duty to so instruct arises only when there is evidence
supporting the lesser crime. An instruction on alesser included offense is not required
if the jury could not reasonably convict the defendant of the lesser included offense
based on the evidence presented. State v. Boyd, 281 Kan. 70,93, 127P.3d 998 (2006)
(quoting State v. Drennan, 278 Kan. 704, 712-13, 101 P.3d 1218 (2004)).

1.  Criminal Threat - Conviction for criminal threat and harassment by
telephone are not multiplicitous. State v. Schuette, 273 Kan, 593, 44 P.3d
459 (2002).

2. Kidnapping or Apgravated Kidnapping - The crimes of interference with
parental custody and criminal restraint are not lesser included offenses of
kidnapping. State v. Wiggett, 273 Kan. 438, 44 P.3d 381 (2002).

3. Robbery or Aggravated Robbery - Obtaining by threat control over
property is not a lesser included crime of robbery or aggravated robbery.
However, theft of lost or mislaid property is a lesser included crime. State
v. Sandifer, 270 Kan. 591, 17 P.3d 921 (2001). Robbery and certain types

754 (2009 Supp.)



ParrerN INSTRUCTIONS FOR K ANSAS 3d

of theft may be lesser included offenses of aggravated robbery. State v.
Simmons, 282 Kan. 728, 148 P.3d 525 (2006).

Sexuai Exploitation of 2 Child - Promoting obscenity is not a lesser
included offense of sexual exploitaiion of a child. State v. Zabrinas, 271
Kan. 422, 24 P.3d 77 (2001).

Battery or Aggravated Battery - A severity level 7 aggravated battery
charge that a defendant intentionally caused bodily harm to another person
in any manner whereby great bodily harm, disfigurement, or death could be
inflicted is a fesser included offense of a severity level 4 aggravated battery
charge that the defendant intentionally caused great bodily harm to another
person because all elements of the level 7 aggravated battery are identical to
some of the elements of the level 4 aggravated battery. K.S.A. 21-
3107(2)(b). Statev. Winters, 276 Kan. 34, 72 P.3d 564 (2003). The crimes
of severity levels 5 and 8 aggravated battery are both lesser included offenses
of severity level 4 aggravated battery because they are lesser included
degrees of the same crime pursuant to K.S.A. 21-3107(2)(a). State .
McCarley, 287 Kan. 167, 195 P.3d 230 (2008). :

Child Abuse - Endangering a child is not a lesser included offense of child
abuse. State v. Boyd, 281 Kan. 70, 94, 127 P.3d 998 (2006). Severity level
7 aggravated batlery under K.8.A. 21-3414(2){(1}(B) or (C) is not a lesser
included offense of child abuse. State v. Alderete, 285 Kan. 359, 172P.3d27
(2007).

Premeditated Murder - Second-degree intentional murder is a lesser
included offense of premeditated first-degree murder because all the elements
of second-degree murder are identical to some of the elements of first-degree
murder. State v. Warledo, 286 Kan. 927, 190 P.3d 937 (2008). The
defendant has a right to an instruction on second-degree intentional murder
as long as the evidence, when viewed in the light most favorable to the
defendant, would reasonably justify a jury’s conviction on the offense, and
the evidence does not exclude a theory of guilt on second-degree murder.
Statev. Jones, 279 Kan. 395, 401, 109 P.3d 1158 (2005); State v. Scaife, 286
Kan. 614, 186 P.3d 755, 760 (2008). Premeditated first-degree murder
defined by K.5.A. 21-3401(a) is a lesser included offense of capital murder
defined by K.S.A. 21-3439(a). State v. Mariis, 277 Kan. 267, Syl. § 1, 83
P.3d 1216 (2004).

Felony Murder - When murder is committed during the commission of a
felony, the rule requiring instructions on lesser included offenses does not
apply. It is only when the evidence of the underlying felony is weak,
inconclusive, or conflicting that instructions on lesser included offenses may
be required. State v. Calvin, 279 Kan. 193, 201-02, 105 P.3d 710 (2005). If
the evidence is strong on the underlying felony, no instruction on lesser
included offenses is necessary. If the evidence on the underlying felony is
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not strong, the court should consider whether there was evidence on which
the jury could have found the defendant guilty of the lesser included
offenses. State v. Edgar, 281 Kan. 47, 127 P.3d 1016 {2006).
Conspiracy to Commit Murder - Conspiracy to commit murder is a
separate and distinct crime from mmurder, not a lesser included offense.
Hurris v. State, 288 Kan. 414, 417, 204 P.3d 557 (2009).

Aggravated Kidnapping - Kidnapping and criminal restraint may be lesser
included offenses of aggravated kidnapping under proper circumstances.
State v. Simmons, 282 Kan. 728, 148 P.3d 525 (2006).

Manufactare of Methamphetamine - Possession of drug paraphernalia with
intent to manufacture and possession of methamphetamine are not lesser
included offenses of manufacture of methamphetamine. State v. Unruk, 281
Kan. 520, 133 P.3d 35 (2006); State v. Schoonover, 281 Kan. 453,133 P.3d
48 (2006).

Aggravated Indecent Solicitation of a Child - Indecent solicitation of a
child is not a lesser included offense of aggravaied indecent solicitation of
a child when the age of the child is not in dispute. State v. Lowden, 38 Kan.
App. 2d 858, 174 P.3d 895 (2008).

Involuntary Manslaughter While Driving Under the Influence of
Alcohol - Driving under the influence of alcohol is a lesser included offense
of involuntary manslaughter while driving under the influence of alcohol.
State v. Brown, 34 Kan. App. 2d 746, 124 P.3d 1035 (2005).

Attempted First-Degree Murder - Aggravated battery does not qualify as
a lesser included crime of attempted first-degree murder under K.S.A. 21-
3107(2}a). First-degree murder involves killing and aggravated battcry
involves bodily harm. Each crime is defined by the harm caused rather than
the act performed. An attempt requires the specific intent to commit the
underlying crime. State v. Gaither, 283 Xan. 671, 156 P.3d 602 {20607).
Drug Paraphernalia - The misdemeanor crime of possession of drug
paraphernalia is not a lesser included offense of felony possession of drug
paraphernalia with the intent to use to package a controlled substance for
sale. State v. Dean, 42 Kan. App. 2d 32, 208 P.3d 343 (2009).

Fleeing or Attempting to Elude - Moving violations are not lesser included

" offenses of the crime of fleeing or attempting to efude a police officer. Stafe

v. Richardson, 40 Kan. App. 2d 602, 194 F.3d 599 (2008).
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68.12 DEADLOCKED JURY

Like all cases, this is an important case. Ifyou fail to reach
a decision on some or all of the charges, that charge or
charges are left undecided for the time being. ¥t is then up to
the state fo decide whether to resubmit the undecided

" charge(s) to a different jury at a later time.

This does not mean that those favoring any particular
position should surrender their honest convictions as to the
weight or effect of any evidence solely because of the opinion
of other jurors or because of the importance of arriving ata
decision.

This does mean that you should give respectful
comsideration to each other's views and falk over any
differences of opinion in a spirit of fairness and candor. You
should treat the matter seriously and keep an open mind. If
at all possible, you should resolve any differences and come
to a commor conclusion.

You may be as leisurely in your deliberations as the
occasion may require and take all the time you feel
nECcessary.

Notes on Use

The Committee has modified this instruction. Much ofthe wording in the pre-2005
version was determined to be unhelpful or legally incorrect.

In considering whether to give this instruction, the trial court should be mindful not
only of the wording of the instruction but also of the timing of the instruction. If
given at all, the Committee recommends this instruction be given before the jury
begins its deliberations.

Comment

In State v. Boyd, 206 Kan. 597, 481 P.2d 1015 (1971), the Supreme Court
rejterated this warning: "The practice of submitting a forcing type instruction after the
Jury has reported its failure to agree on a verdict is not commended and may well lead
to prejudicial error. If such an instruction is to be given, trial courts would be well
advised to submit the same before the jury retires, not afterward.” See also State v,
Overstreet, 288 Kan. 1, 200 P.3d 427 (2009).
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In State v. Roadenbaugh, 234 Kan. 474, 483,673 P.2d 1166 (} 983), the Court held
it is not error to give the Allen charge before the jury retires.

Tn State v. Poole, 252 Kan. 108, 843 P.2d 689 (1992), the Kansas Supreme Court
emphasized the need to exercise caution in giving the Allep-type instruction. The
Court stressed that " . . timing can be very important in determining prejudicial error.”
Tt observed that the defendant had failed to furnish a record that affirmatively
reficcted prejudicial error as to when the deliberations began, when the Allen-type
instruction was given, if the trial judge made additional remarks, and when the jury
reached its verdict, In the absence of such record, the Court acknowledged that there
is a presurnption that the actions of the trial court were proper,

For discussion of the Allen charge in Kansas in criminal cases, see "Criminal Law -
Tury Instructions - The Allen Charge,” 6 Washbum L.J. 517 (1967).

In State v. Noriega, 261 Kan. 440, 452-56, 932 P.2d 940 (1997), without objection
of the defendant, a modified Allen instruction was given to the jury before retiring to
deliberate. On appeal, the defendant complained that the instruction was coercive.
The Supreme Court noted that aithough there was no compelling reason to have
departed from PIK. Crim. 68.12, the defendant failed to show his right to a fair trial
or a unanimous verdict was prejudiced.

In State v. Whitaker, 255 Kan. 118, 128, 872 P.2d 278 (1994), the defendant
challenged a modified Allen instruction. The Supreme Court approved the use of PIK.
instructions but found that a non-PIK instruction given was not clearly erroneous
because it did not require the jurors to change their votes or compromise individual
judgments for the sake of reaching an agreement or judicial expediency.

The Supreme Court’s reasoning for continued disapproval ofa deadiock instruction
given after the jury has begun deliberations is that such an instruction could be
coercive or exert undue pressure on the jury to reach a verdict. One of the primary
concerns with an Allen-type instruction bas always been its timing. When the
instruction is given before jury deliberations, some of the questions as to its coercive
effect arc removed. State v. Struzik, 269 Kan. 95, 5 P.3d 502 (2000). See also, State
v. Makthepharak, 276 Kan. 563, 568-569, 78 P.3d 412 (2003).

Tn State v. Turner, 34 Kan. App. 2d 131, 115 P.3d 776 (2005), the language of
former PIK Crim. 3d 68.12 which instructed the jury that “[Uike all cases, it [the case]
must be decided sometime” was disapproved as an inaccurate statement of the law.

Tn State v. Salts, 288 Kan. 263, 200 P.3d 464 (2009), Syl. 1 2, the court held that
although the language “[a]pother trial would be a burden on both sides” used in a
prior version of PIK 3d 68.12 was misleading, inaccurate, and confusing, it was
harmless error since the defendant did not object to the jury instruction. However,
when the defendant objected to the trial court’s instruction which included the same
sentence, the court of appeals reversed the defendant’s conviction in State v. Page, 41
Kan. App. 2d 584, 203 P.3d 1277 (2009).
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PIK 34 51.06, Statements and
Arguments of Counsel.

PIK 3d 52.09, Credibility of Witnesses.

Iostruction 2.  PIK 3d §7.14, Stimulants, Depressants
and Hallucinogenic Drugs Or Anabolic
Steroids - Possession With Intent fo Sell

Instruction 3. PIK 3d 52.08, Affirmative Defenses -
Burden of Proof.

Imstruction 4. PIK 3d 54.14, Entrapment.

Instruction 5. PIK 3d 52.02, Burden of Progf,
Presumpiion of Irnocence, Reasonable
Doubt.

Instruction 6. PIK 3d 54.01, Inference of Intent.

Instruction 7. PIK 3d 68.01, Concluding [nstruction.

Verdict Forms. PIK 3d 68.02, Guilty Verdict - General
Form.

PIK 3d 68.03, Not Gailty Verdict -
General Form.

TEXT OF SUGGESTED INSTRUCTIONS
Instruction No. 1.

It is my duty to instract you in the law that applies to this
case, and it is your duty to consider and Tollow all of the
instructions. You should decide the case by applying these
instructions te the facts as you find them.

{(PIK 3d 51.92)
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At times during the trial, I bave muled upon the
admissibility of evidence. You must not concern yourself
with the reasons for these rulings. I have not meant to
indicate any opinion as to what your verdict should be by
any ruling that 1 have made or anything that I have said or
done.

(PIK 3d 51.05)

Statements, arguments, and remarks of counsel are
intended to help you in understanding the evidence and in
applying the law, bui they are not evidence. If any
statements are made that are not supported by evidence, they
should be disregarded.

(PIK 3d 51.06)

Tt is for you to determine the weight and credit to be given
. the testimony of each witness. You have a right to use
common knowledge and experience in regard to the matter
about which a witness has testified.
(PIK 3d 52.09)

Instruction 2.

The defendant is charged with the crime of unlawfully
possessing marijuana with intent to sell it. The defendant
pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant possessed marijuana;

2. That the defendant did so with the intent to sell it;

3. That this act occurred on or abont the 5th day of

October, 1996, in Sedgwick Connty, Kansas.
(PIK 3d 67.14)
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PIK CRIMINAL INDEX

ABANDONMENT OF A CHILD,
Aggravated, 58.05-A
Elements instruction, 58.05
ABORTION,
Criminal, 56.10
Justification, 56.11
ABUSE OF A CHILD,
Elements instruction, 58.11
ACCESSORY, 54.05
ACCOMPLICE,
Testimony, 52.18
Aiding and abetting, 54.05
ACTS,
Multiple, 68.09-B
ADDING DOCKAGE OR FOREIGN MATERIAL TO GRAIN,
Elements Instruction, 59.63-B
ADJUSTING DEBTS, 66.02
ADMINISTRATION OF JUSTICE,
Interference, 60.17
ADMISSIONS,
Guiding instruction, 52.03
ADULTERATION OR CONTAMINATION OF FOOD,
BEVERAGE, ETC., OR EXPOSING ANY ANIMAL TO
CONTAGIGUS OR INFECTIOUS DISEASE
Criminal threat, 56.23-A
ADULTERY,
Elements instruction, 57.09
AFFIRMATIVE DEFENSES,
Bigamy, 58.01
Burden of proof, 52.08
Criminal discharge of a firearm, 64.02-B
Criminal use of weapons, 64.04
Driving while license is canceled, suspended
or revoked, 70.10-A
Endangering a child, 58.10
Indecent liberties with a child, 57.05-B
Mistreatment of dependant adult, 56.38
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Promoting obscenity, 65.05
Promoting obscenity to a minor, 65.05-A
Transporting an Alcoholic Beverage in an Opened
Container, 70.03
AGGRAVATED ABANDONMENT OF A CHILD,
Elements instruction, 38.05-A
AGGRAVATED ARSON,
Elements instruction, 59.22
AGGRAVATED ASSAULT,
Elements instruction, 56.14
AGGRAVATED ASSAULT ON LAW ENFORCEMENT OFFICER
Elements instruction, 56.15
AGGRAVATED BATTERY,
Elements instruction, 56.18
AGGRAVATED BATTERY AGAINST LAW ENFORCEMENT
OFFICER,
Elements instruction, 56.19
AGGRAVATED BURGLARY,
Elements instruction, 59.18
AGGRAVATED CRIMINAL SODOMY,
Causing child under 14 to engage, 57.08-A
Child under 14, 57.08
Elemenits instruction, 57.08, 57.08-A, 57.08-B
No consent, 57.08-B
AGGRAVATED CRIMINAL THREAT,
. Elements instruction, 56.23-B
AGGRAVATED ENDANGERING A CHILD,
Elements instruction, 58.10-B
AGGRAVATED ESCAPE FROM CUSTODY,
Elemenis instruction, 60.11
AGGRAVATED FAILURE TO APPEAR,
Elements instruction, 60.15 _
AGGRAVATED FALSE IMPERSONATION,
Elements instruction, 60.26
AGGRAVATED INCEST,
Elements instruction, 58.04
AGGRAVATED INDECENT LIBERTIES WITH A CHILD,
Elements instruction, 57.06
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AGGRAVATED INDECENT SOLICITATION OF A CHILD,
Elements instruction, 57.13
AGGRAVATED INTERFERENCE WITH PARENTAL
CUSTODY,
By hiree, 56.26-B
By hiring another, 56.26-A
Other circumstances, 56.26-C

AGGRAVATED INTIMIDATION OF A WITNESS OR VICTIM,

Elements instruction, 60.06-B
AGGRAVATED JUVENILE DELINQUENCY,
Elements instruction, 58.13
AGGRAVATED KIDNAPPING,
Elements instruction, 56.25
AGGRAVATED ROBBERY,
Elements instruction, 56.31
AGGRAVATED SEXUAL BATTERY,
Child under 16, 57.21
Dwelling, 57.22
Elemenis instruction, 37.20, 57.21, 57.22, 57.23, 57.24,
57.25
Force or Fear, 57.20
Mental deficiency of victim, 57.24
Victim unconscious or physically powerless, 57.23
AGGRAVATED SODOMY,
‘ Elements instruction, 57.08
AGGRAVATED TAMPERING WITH A TRAFFIC SIGNAL,
Flements instruction, 59.31
AGGRAVATED TRAFFICKING,
Elements instruction, 56.44
Forced labor, 56.44
Involuntary servitude, 56.44
AGGRAVATED VEHICULAR HOMICIDE,
Elements instruction, 56.07-A
AGGRAVATED WEAPONS VIOLATION,
Elements instruction, 64.03
AIDING AND ABETTING, 54.05
ATDING A FELON OR PERSON CHARGED AS A FELON,
Elements instruction, 60.13

{200% Supp.}
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AIDING A PERSON CONVICTED OR CHARGED WITH A
MISDEMEANOR,
Elements instruction, 60.14
ATIDING A PERSON REQUIRED TO REGISTER UNDER THE
OFFENDER REGISTRATION ACT,
Elements instruction, 60.14-A
ATDING ESCAPE,
Flements instruction, 60.12
ATRCRAFT,
Operating under influence, 70.06, 70.07
AIRCRAFT IDENTIFICATION,
Fraundulent Acts, 60.35
AIRCRAFT PIRACY,
Instruction, 56.35
ATRCRAFT REGISTRATION,
Failure to register, 60.32
Fraudulent, 60.33
ALCOHOLIC BEVERAGES,
Furnishing to a minor for illicit purposes, 58.12-B
Hosting minors consuming, 58.12-E
Transporting in an opened container, 70.03
ALCOHOLIC LIQUOR,
Furnishing to a minor, 58.12
Defense, 58.12-C
ALTERING A LEGISLATIVE DOCUMENT,
Elements instruction, 59.15
ALIBI,
Guiding instruction, 52.19
ALIEN, ILLEGAL,
Knowingly employing, 66.09
ALTERNATIVE CHARGES,
Guiding instruction, 68.09-A
AMMONIA,
Anhydrous or pressurized,
Non-approved container, 67.48
Use or possession with intent to use, 67.17
ANABOLIC STEROIDS,
Offer to sell with intent to seil, 67.14
Possession, 67.16
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Possession with intent to sell, 67.14

Selling, offering to sell, cultivating or dispensing, 67.15
ANHYDROUS AMMONIA,

Non-approved container, 67.48

Use or possession with intent to use, 67.17

ANHYDROUS OR PRESSURIZED AMMONIA—NON-APFROVED

CONTAINER,

Elements instruction, 67.48
ANIMALS,

Cruelty, 65.15

Defense, 65.16

Illegal ownership or keeping, 65.20

Unlawful disposition, 65.17
ANTICIPATORY CRIMES,

Chapter containing, 55.00
APPEARANCE,

Aggravated failure to appear, 60.15

Failure to appear, 60.15
ARREST,

Use of Force, 54.23, 54.24

Resisting use of force, 54.25
ARSON,

Aggravated, 59.22

Defraud an insurer or lenholder, 59.21, 59.21-A

Elements instruction, 59.20, 59.20-A
ASSAULT,

Aggravated, 56.14

Aggravated on law enforcement officer, 56.15

Elements instruction, 56.12
ASSAULT ON LAW ENFORCEMENT OFFICER,

Aggravated, 56.15

Elements insiruction, 56.13
ASSEMBLY,

Unlawful, 63.02
ASSISTING SUICIDE,

Elements instruction, 56.08
ATTEMPT,

Elements instruction, 55.01

Impossibility, no defense, 55.02

(2009 Supp.)
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ATTEMPTED POISONING,
Elements instruction, 56.21

ATTEMPTING TO ELUDE POLICE OFFICER,
FElements instruction, 70.09

ATTEMPTING TO INFLUENCE A JUDICIAL OFFICER,
Elements instruction, 60.16

ATTENDING AN UNLAWFUL DOG FIGHT,

' Elements instruction, 65.19

AUTHORIZED INTERCEPTION OF A COMMUNICATION,
Unlawful disclosure, 60.06-C

AUTOMOBILE MASTER KEY VIOLATION,
Elements instruction, 59.48

BASE YOUR DECISION AS A JUROR ON WHAT IS

PRESENTED IN COURT,

Elements instruction, 51.01-B

BATTERY,
Aggravated, 56.18
Aggravated sexual, 57.20, 57.24, 57.25
Aggravated against law enforcement officer, 56.19
Domestic, 56.16-A
Elements instruction, 56.16
Law enforcement officer, 56.17
Mental heaith employee, 56.16-C
School employee, 56.16-B
Sexual, 57.19
Vehicular, 56.07-B

BEVERAGE CONTAINERS WITH DETACHABLE TABS,
Selling, 64.18

BIGAMY,
Affirmative defense, 58.02
Defense, 58.02
Elements instruction, 58.01

BINGO,
Illegal operations, 65.06-A

BLACKMAIL,
Elements instruction, 56,32

BREACH OF PRIVACY - DIVULGING MESSAGE,
Elements instructicn, 62.04
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BREACH OF PRIVACY - INTERCEPTING MESSAGE,
Elements instruction, 62.03
BRIBERY, :
Commercial, 66.05
Elements instruction, 61.01
Sports, 66.06
Receiving, 66.07
BURDEN OF PROOF,
Alffirmative defenses, 52.08
Guriding instruction, 52.02
Upward durational departure, 71.02
BURGLARY,
Aggravated, 59.18
Elements instruciion, 59.17
Possession of tools, 59.19
BUSINESS,
Crimes against, Chapter 66.00
CABLE TELEVESION SERVICES THEFT,
Elements instruction, 39.57
CAMERAS IN THE COURTROOM,
Instruction, 51.11
CAPITAL MURDER, 56.00-A, et seq.
Concluding instruction, sentencing proceeding, 68.01-A
Flements of the offense, 56.00-A
Illustrative Instructions, 69.04
Penalty not o be considered by jury, 51.10-A
Pre-voir dire instruction, 56.00
Verdict Forms, 68.03, 68.14-B, 68.17
CARRYING CONCEALED EXPLOSIVES,
Elements instroction, 64.12
CASTING OBJECT ONTO STREET OR ROAD,
Elements instruction, 59.52, 59.55
CAUSING AN UNLAWFUL PROSECUTION FOR A
WORTHILESS CHECK,
Elements instruction, 59.10
CAUTIONARY INSTRUCTIONS,
Application, 51.02
Chapter containing, 51.00
Consideration of instructions, 51.02, 51.03
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Court rulings, 51.05
Penalty, consideration by jury, 51.10, 51.10-A
Prejudice, 51.07
Receipt by jury before close of case, 51.09
Rulings of court, 51.05
Statements of counsel, 51.06
Sympathy, 51.07
CEREAL MALT BEVERAGE,
Furnishing to a minor, 58.12
Defense, 58.12-C
Hosting minors consuming, 58.12-E
CHECK, WORTHLESS,
See worthless check, this index.
CHILD,
Aggravated abandonment, 58.05-A
Agpravated endangering, 58.10-B
Aggravated indecent liberties, 57.06
- Aggravated indecent solicitation of, 57.13
Abandonment, 58.05
Abuse, 58.11
Contributing to misconduct or deprivation, 58.14
Electronic solicitation, 57.12-C
Endangering, 58.10
Agpravated, 58.10-B
Affirmative defense, 58.10-A
Enticement, 57.11
Hearsay evidence,
Victim er CINC,
Unavailable or disqualified, 52.21
Indecent liberties, 57.05, 57.05-A
Affirmative defense, 57.05-B
Indecent solicitation, 57.12
Nonsupport, 58.06
Promoting prostitution, under 16 57.15-A
Sexual exploitation, 57.12-A
Sodomy, 57.05-A, 57.08
Solicitation,
Agpgravated indecent, 57.13
Indecent, 57.12

856 (2009 supp)



Parrern INsTRUCTIONS FOR KANSAS 3d

CHILDREN,
Crimes affecting, Chapter 58.00
CIRCULATING FALSE RUMORS CONCERNING FEINANCIAIL.
STATUS,
Elements instruction, 62.08
CIRCUMSTANTIAL EVIDENCE,
Guiding instruction, 52.16
CITY ORDINANCE,
Violation, 70.05
CIVIL RIGHTS,
Denial, 62.05
CLAIM, FALSE,
Making to Medicaid program, 60.40
Presenting, 61.05
Permitting, 61.06
COIN-OPERATED MACHINES,
Opening, damaging or removing, 59.50
Possession of tools, 59.51
COMMERCIAL BRIBERY,
Elements instruction, 66.05
COMMERCIAL GAMBLING,
Elements instruction, 635.08
COMMERCIAL PRACTICES,
Deceptive, 66.03
COMMITMENT,
Insanity, 54.10-A
COMMITTED PERSON, CUSTODY,
Interference, 56.27
COMMUNICABLE DISEASE,
Exposing another, 56.40
COMMUNICATION,
Unlawfut disclosure of authorized interception, 60.06-C
- COMMUNICATION FACILITY,
Unlawfal use to facilitate felony drug transaction, 67.22, 67.49
COMMUNICATION WITH JURORS,
Post-trial, 68.13
COMPENSATION FOR PAST OFFICIAL ACTS,
Defense, 61.04
Elements instruction, 61.03
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COMPOUNDING A CRIME,
Elements instruction, 60.07
COMPULSION,
Instruction of principle, 54.13
COMPUTER CRIME,
Defense, 59.64-A
Elements mstruction, 59.64
Trespass, 59.64-B
CONCEALED WEAPONS,
Carrying, 64.12
CONCLUDING INSTRUCTIONS AND VERDICT FORMS,
Chapter containing, 68.00
CONDONATION,
Instruction on principle, 54.15
CONDUCT,
Disorderly, 63.01
CONDUCT BY JUROR,
Corrupt, 60.18
CONFESSION,
Guiding instruction, 52.17
CONFINED PERSON,
Mistreatment, 56.29
CONFLICTS OF INTEREST,
Lottery,
Commission member, 65.30
Contractor, 65.31
Employee, 65.30
Retailer, 65.31
CONSPIRACY,
Act in Furtherance, 55.06
Declarations of conspirator, 55.07
Defense, 55.04
Defined, 55.05
Elements instruction, 55.03
Subsequent entry, 55.08
CONSUMER,
Obtaining information, 62.15
Unlawfully providing information, 62.14
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CONSUMING ALCOHOL OR CEREAL MALT BEVERAGES,
Unlawfully hosting minor, 58.12-E
CONTRABAND,
Traffic in correctional institution, 60.27
CONTRIBUTING TGO A CHILD'S MISCONDUCT OR
DEPRIVATION,
Elements instruction, 58.14
CONTROLLED STIMULANTS, DEPRESSANTS,
HALLUCINCGGENIC DRUGS OR ANABOLIC STEROIDS,
Cultivating, 67.15
Manufacture or dispensation, 67.15
Possession, 67.14, 67.16
Sefling or offering to sell, 67.15
CONTROLLED SUBSTANCE ANALOG—POSSESSION,
SALE,ETC,
Elements instruction, 67.35
CONTROLLED SUBSTANCES,
' Analog, 67.26
Possession, sale, etc., 67.35
Chapter relating to, 67.00
Cultivating,
With intent to distribute, 67.32
Distributing,
With intent,
Schedule I-IV, 67.32
Schedule V, 67.33
Manufacturing, 67.31
Medicinals, 67.23
Possessing, 67.34,
With intent to distribute, 67.32, 67.33
Possession, 67.23
Defined, 67.13-D
Representation noncontrolled substance is controlled
substance, 67.20, 67.46
Inference, 67.47
Presumption, 67.20-A
Selling, offering to sell, possessing with intent to sell
or dispensing to person under 18 years of age, 67.23
Sale defined, 67.13-A
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Sale, etc,, 67.13-B
Simulated, see simulated controlled substances, this index.
Substances designated under K.S.A. 65-4113, 67.23
Uniawfully manufacturing, 67.21
Before July 1, 1999, 67.21-A
CONTROLLED SUBSTANCES ACT, 67.13, 67.13-A, 67.13-B,
67.14, 67.15, 67.16, 67.23, 67.26
Receiving or acquiring proceeds derived from
violation, 67.25
CORPORATIONS,
Criminal responsibility for acts of agents, 54.08
Responsibility for crime, 54.08, 54.09
CORRECTIONAL INSTITUTION,
Traffic in contraband, 60.27
CORROBORATION,
Rape case, 57.04
CORRUPT CONDUCT BY JUROR,
Elements instruction, 60.18
CORRUPTLY INFLUENCING A WITNESS,
Elements instruction, 60.06
COUNSEL,
Arguments and statements, cautionary instruction, 51.06
COUNTERFEIT DRUGS,
Trafficking, 5%.69
COUNTERFEITING MERCHANDISE OR SERVICES,
Elements instruction, 59.68
Value or units in issue, 59.70-A
Verdict Form, 68.11-A
COURT,
Harassment by telefacsimile, 60.31
Rulings, cautionary instruction, 51.05
COURTROOM,
Cameras, 51.11
CREATING A HAZARD,
Elements instruction, 64.14
CREDIBILITY,
Of witness, 52.09
Victim,
Sex offenses, 57.03
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CRIME,
Commission in Different Ways, 68.09-A
Compounding, 60.07
Falsely reporting, 60.19
CRIME, PROOF OF OTHER,
Evidence, admissibility, 52.06
CRIMES,
Anticipatory, Chapter 55.00
Corporations,
Responsibility, 54.08, 54.09
Defenses, see Defenses, this index.
Other, proof, 52.06
CRIMES AFFECTING FAMILY RELATIONSHIPS AND
CHILDREN,
Chapter containing, 58.00
CRIMES AFFECTING GOVERNMENTAL FUNCTIONS,
Chapter containing, 60.60
CRIMES AFFECTING PUBLIC TRUST,
Chapter containing, 61.00
CRIMES AFFECTING BUSINESS,
Chapter containing, 66.00
CRIMES AGAINST PERSONS,
Chapter containing, 56.00
CRIMES AGAINST PROPERTY,
Chapter containing, 59.00
CRIMES AGAINST THE PUBLEC MORALS,
Chapter containing, 65.00
CRIMES AGAINST THE PUBLEC PEACE,
Chapter containing, 63.00
CRIMES AGAINST THE PUBLIC SAFETY,
Chapter containing, 64.00
CRIMES INVOLVING VIOLATIONS OF PERSONAL RIGHTS,
Chapter containing, 62.00
CRIMES OF ANOTHER,
Responsibility, 54.05
Actor not prosecuted, 54.07
Crime not intended, 54.06
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CRIMINAL ABORTION,
Elements instruction, 56.10
Justification, 56.11
CRIMINAL DAMAGE TO PROPERTY—WITH INTENT TQ
DEFRAUD AN INSURER OR LIENHOLDER,
Elements instruction, 59.24
CRIMINAL DAMAGE TO PROPERTY—WITHHOUT CONSENT,
Elements instruction, 59.23
CRIMINAL DEFAMATION,
Elements instruction, 62.06
Truth as defense, 62.07
CRIMINAL DEPRIVATION OF PROPERTY,
Elements instruction, 59.04
CRIMINAL DESECRATION,
Cemeteries, 63.12
Dead Bodies, 63.13
Flags, 63.11
Monuments, 63.12
Places of worship, 63.12
CRIMINAL DISCHARGE OF FIREARM,
Affirmative defense, 64.02-B
Felony, 64.02-A-1 )
Misdemeanor, 64.02-A
CRIMINAL DISCLOSURE OF A WARRANT,
Elements instruction, 60.28
CRIMINAL DISPOSAL OF EXPLOSIVES,
Elements instruction, 64.11
CRIMINAL DISPOSAL OF FIREARMS,
Elements instruction, 64.05
CRIMINAL HUNTING,
Defense, 59.33-B
Elements instruction, 59.33
Intentional, 59.33-C
Posted land, 59.33-A
CRIMINAL INJURY TO PERSON,
Elements instruction, 56.18-A
CRIMINAL INTENT,
General, 54.01-A
Inference, 54.01
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CRIMINAL LIABILITY,
Defenses, see Defenses, this index.
Principles, Chapter 54.00
CRIMEINAL POSSESSION OF EXPLOSIVE,
Defense, 64.11-B
Elements instruction, 64.11-A
CRIMINAL POSSESSION OF A FIREARM,
Felony, 64.06
Juvenile, 64.07-B
Affirmative Defenses, 64.07-C
Misdemeanor, 64.07
CRIMINAL POSSESSION OF A FIREARM-—MISDEMEANOR,
Elements instruction, 64.07
CRIMINAL RESTRAINT,
Elements instruction, 56.28
CRIMINAL SODOMY,
Aggravated, 57.08, 57.08-A, 57.08-B
Elements instruction, 57.07
CRIMINAL SCLICITATION,
Defense, 55.10
Elements instruction, 55.09
CRIMINAL SYNDICALISM,
Permitiing premises to be used for, 60.04
CRIMINAL THREAT,
Adulteration or contamination of food, beverage, etc., 56.23-A
Aggravated, 56.23-B
Elements instruction, 56.23
Exposing any animal to contagious or infectious disease, 56.23-A
CRIMINAL TRESPASS,
Flements mstruction, 58.25
Health care facility, 59.25-A
Railroad property, 59.25-B
CRIMINAL USE OF EXPLOSEVES,
Elements instruction, 59.38
Simulated, 59.38-A
CRIMINAL USE OF NOXIOUS MATTER,
Elements instruction, 59.40
CRIMINAL USE OF WEAPONS—MISDEMEANOR,
Affirmative defense, 64.04
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Elements instruction, 64.02
CRUELTY TO ANIMALS,
Defense, 65.16
Elements instruction, 65.15
CULTIVATING,
Controlled stimulants, depressants, hallucinogenic drugs or
anabolic steroids, 67.15
Controlled substance,
With intent to distribute, 67.32
CULTIVATING, PISTRIBUTING, OR POSSESSING WITH
INTENT TO DISTRIBUTE A CONTROLLED
SUBSTANCE (SCHEDULE I-1IV),
Elements instruction, 67.32
CUSTODY,
Aggravated escape from, 60.11
Escape from, 60.10
CUSTODY, COMMITTED PERSON,
Interference, 56.27
CUSTODPY, PARENTAL,
Aggravated interference, 56.26-A, 56.26-B, 56.26-C
Interference, 56.26
DAMAGE TO PROPERTY,
Criminal, without consent, 59.23
Intent to defraud insurer or lienholder, 59.24
DANGEROUS ANIMAL,
Permitting to be at large, 56.22
DEADLOCKED JURY,
Instruction, 68.12
DEALER,
Possession—no tax stamp, 67.24, 67.51
DEALING IN FALSE IDENTIFICATION DOCUMENTS,
Elements mstruction, 60.30
DEALING IN GAMBLING DEVICES,
Defense, 65.10-A
Elements instruction, 65.10
Presumption, 65.11
DEALING IN PIRATED RECORDINGS,
Elements instruction, 59.58-A
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DEATH PENALTY,
See Capital Murder, this index.
DEATH SENTENCE,
See Capital Murder, this index.
Aggravating circumstances, 56.00-C, 56.00-F
Alternative sentence, 56.00-G
Burden of proof, 56.00-E
Mitigating circumstances, 56.00-D, 56.00-F
Theory of comparing aggravating and mitigating, 56.00-F
Sentencing decision, 56.00-H
Sentencing proceeding, 56.00-B
Verdict forms, 68.14-B, 68.17
DEBT ADJUSTING,
Elements instruction, 66.02
DECEPTIVE COMMERCIAIL PRACTICES,
Elements instruction, 66.03
DEFAMATION,
Criminal, 62.06
Defense, 62.07 ,
DEFACING IDENTIFICATION MARKS OF A FIREARM,
Flements instruction, 64.08
DEFENDANTS,
Failure to testify, 52.13
Multiple, 52.07
Witness, 52.10
DEFENSE OF PERSON,
Use of force, 54.17
DEFENSES,
Abortion, 56.11 -
Age of minor, 54.02
Animals, cruelty, 65.15
Attempt, 55.02
Bigamy, 58.02
Compensation for past official acts, 61.04
Compulsion, 54.13
Computer crime, 59.64-A
Condonation, 54.15
Conspiracy, 55.04
Crime of another, 54.05, 54.06, 54.07
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Crime of corporation, 54.08, 54.09
Criminal hunting, 59.33-B
Cruelty to animals, 65.15
Dealing in gambling devices, 65.10-A
Defense of dwelling, 54.18
Defense of occupied vehicle, 54.18
Defense of person, 54.17
Defense of property other than dwelling, 54.19
Disclosing information obtained in preparing tax returns,
56.34
- Driving while license is canceled, suspended
or revoked, 70.10-A
Eavesdropping, 62.02
Entrapment, 54.14
General intent crime, voluntary intoxication, 54.12
Ignorance of fact, 54.03
Ignorance of law, 54.04
Ignorance of statute, 54.02
Impossibility of committing offense, atterapt, 55.02
Insanity, mental disease or defect, 54.10
Intoxication,
Involuntary, 54.11
Voluntary,
Genperal intent crime, 54.12
Particular state of mind, 54.12-A-1
Specific intent crime, 54.12-A
Lack of mental state, 68.06
Law, mistake or ignorance, 54.04
Minor, age, 54.02
Mistake of fact, 54.03
Mistake of law, 54.04
Obscenity, promoting, 65.05
Possession of gambling device, 65.12-A
Procuring agent, 54.14-A
Promoting obscenity, 65.05
Promoting obscenity to a minor, 65.05-A
Restitution, 54.16
Self-defense, 54.17, 54.17-A, 54.18, 54.19
Specific intent crime, voluntary intoxication, 54.12-A
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Uniawful discharge of firearm, 64.02-B
Unlawful use of weapons, 64.04
Voluntary intoxication,
General intent crime, 54.12
Particular state of mind, 54.12-A-1
Specific intent crime, 54.12-A
Withdrawal, conspiracy, 55.04
Worthless check, 59.07
DEFINITIONS,
Chapter containing, 53.00
Conspiracy-Act in furtherance, 55.06
Drug paraphernalia, 67.18-B, 67.40
Drug sale, 67.13-A
Explosives, 64.10-A
Gambling, 65.07
Homicide definitions, 56.04
Kansas Parimutue] Racing Act, 65.52
Lottery, 65.35
Obscenity, 65.03
Promoting, 65.03
Possession of a controlied substance, 67.13-D
Sale, drogs, 67.13-A
Sex offenses, 57.18
Sexual intercourse, 57.02
Simulated controlled substance, 67.18-B
DEFRAUDING AN INNKEEPER,
Elements instruction, 59.61
DELINQUENCY, JUVENILE,
Aggravated, 58.13
DELIVERY OF STORED GOODS,
Unauthorized, 59.47
DENIAL OF CIVIL RIGHTS,
Elements instruction, 62.03
DEPARTURE SENTENCE,
See Upward Durational Departure, this index.
DEPENDANT ADULT,
Misireatment, 56.37
Affirmative Defense, 56.38
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DEPOSITION,

Guiding instruction, 52.12
DEPRESSANTS,

Cultivating, 67.15

Manufacture or dispensation, 67.135

Offer to sell with intent to sell, 67.14

Possession, 67.16

Possession with intent to sell, 67.14

Selling or offering to sell, 67.15
DEPRIVATION,

Child's, contributing, 58.14
DEPRIVATION OF PROPERTY,

Criminal, 59.04
DESECRATION,

Unlawful, 63.11, 63.12, 63.13
DESECRATION OF FLAGS,

Flements instruction, 63.15
DESTROYING A WRITTEN INSTRUMENT,

Elements instruction, 39.14
DIMINISHED MENTAL CAPACITY,

Flements instruction, 54.12-B
DISCLOSING INFORMATION OBTAINED IN PREPARING

TAX RETURNS,

Defense, 56.34

Elements instruction, 56.33
DISCOUNTING A PUBLIC CLAIM,

Elements instruction, 61.07
DISCLOSURE OF AUTHORIZED INTERCEPTION OF

COMMUNICATIONS,

Unauthorized, 60.06-C
DISCLOSURE OF A WARRANT,

Uniawful, 60.28
DISEASE, CONTAGICUS OR INFECTIOUS,

Exposing animal,

Criminal threat, 56.23-A

DISEASE, LIFE THREATENING, COMMUNICABLE,

Exposing another, 56.40
DISORDERLY CONDUCT,

. Elements instruction, 63.01
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DISPENSATION,
Controlied stimulants, depressants, hallucinogenic drugs or
anabolic steroids, 67.15
DISPOSAL OF EXPLOSIVES,
Criminal, 64.11
DISPOSAL OF FIREARMS,
Criminal, 64.05
DISTRIBUTING,
Controlled substance,
With intent, 67.32, 67.33
DISTRIBUTING OR POSSESSING WITH INTENT TO
DISTRIBUTE A CONTROLLED SUBSTANCE
{SCHEDULE V)
Elements instruction, 67.33
DISTRIBUTION OF DRUG PARAPHERNALIA,
Elements instruction, 67.18-A
For use as paraphernalia, 67.38
For use in manufacturing or distributing controlied
substances, 67.37
DISTRIBUTION OF DRUG PARAPHERNALIA FOR USE AS
PARAPHERNALIA,
Elements instruction, 67.38
DISTRIBUTTON OF DRUG PARAPHERNALIA FOR USE IN
MANUFACTURING OR DISTRIBUTING CONTROLLED
SUBSTANCES,
Elements instruction, 67.37
DOCKAGE,
Adding to grain, 59.63-B
DOCUMENT,
Fraudulently obtaining execution, 59.05
POG,
Fight,
Attending unlawful, 65.19
Unlawful conduct, 65.18
Harming or killing,
Elements instruction, 65.21
DOMESTIC ANIMAL,
Injury, 59.32
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DOMESTIC BATTERY,
Elements instruction, 56.16-A
DRIVE-BY SHOOTING,
Elements instruction, 64.02-A-1
DRIVING,
License canceled, suspended, revoked, or while
habitual violator, 70.10
Affirmative defense, 70.10-A
Privileges suspended, revoked or while habitual violator,
Felony, 70.11
Under the influence of alcohol or drugs,
Alcohol conceniration .08 or more, 70.01-A
B.A.T. .08 or moere charged in alternative, 70.01-B
Chemical test used, 70.02
Elements instruction, 70.01
Involuntary manslaughter, 56.06-A
DRIVING WHILE LICENSE IS CANCELED, SUSPENDED,
REVOKED, OR WHILE HABITUAL VIOLATOR,
Elements instruction, 70.10
Affirmative defense, 70.10-A
DRUGS, COUNTERFEIT,
Trafficking, 59.69
DRUGS, NARCOTIC,
See Controlled Substances, this index.
DRUG PARAPHERNALIA,
Definition, 67.18-B, 67.40
Distribution, 67.18-A
For use as paraphernalia, 67.38
For use in manufacturing or distributing controlled
substances, 67.37
Factors to be considered, 67.18-C, 67.39
Use or possession with intent to use, 67.17, 67.36
DRUG PARAPHERNALIA—USE OR POSSESSION WITH
INTENT TO USE,
Elements instruction, 67.36
DRUG TRANSACTION, FELONY,
Unlawful use of commumication facility to facilitate, 67.22, 67.49
DURATIONAL DEPARTURE,
See Upward Durational Departure, this index.
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DUTY TO RETREAT,

Use of Force, 54.17-A
EAVESDROPPING,

Defense of public utility employee, 62.02

Elements instruction, 62.01
ELECTRONIC SOLICITATION OF A CHILD,

Elements instruction, 37.12-C
EMBEZZIL.EMENT,

Gram, 59.62
ENCOURAGING JUVENILE MISCONDUCT,

Elements instruction, 58.09
ENDANGERING A CHILD,

Affirmative defense, 58.10

Aggravated, 58.10-B

Elements instruction, 58.10
ENTICEMENT OF A CHILD,

Elements instruction, 57.11
ENTRAPMENT,

Instruction on principle, 54.14
- EPHEDRINE,

Methamphetamine components, 67.30
EQUITY SKIMMING,

Elements instruction, 66.10
ESCAPFE,

Aiding, 60.12
ESCAPE FROM CUSTODY,

Aggravated, 60.11

Elements instruction, 60.10
EVIDENCE,

Admissibility,

More than one defendant, 52.07
Proof of other crime, 52.06

Admissions, 52.05

Affirmative defenses, 52.08

Alibi, 52.19

Burden of proof, 52.02, 52.08

Cautionary instructions, 51.01, 51.04

Circumstantial, 52.16

Confession, 52.17

Consideration, 51.04

Credibility, 52.0%
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Defendant as witness, 52.10
Deposition testimony, 52.12
Guides for consideration, 52.00
Hearsay, child victim or CINC, 52.21
Indictment, 52.01
Information, 52.01
Introduction, instructions before, 51.01
Multiple defendants, 52.07
Number of witnesses, 52.11
Presumption of innocence, 52.02, 52.03
Proof of other crime, 52.06
Reasonable doubt, 52.02, 52.04
Stipulations, 52.05
Testimony,
Accomplice, 52.18
Defendant's failure, 52.13
Deposition, 52.12
Expert witness, 52.14
Impeachment, 52.15
Witnesses, number, 52.11
EXECUTION OF DOCUMENTS,
Fraudulently obtaining, 59.05
EXHIBITION,
Hypnotic, 62.10
EXPERT WITNESSES,
Guiding instruction, 52.14
EXPLANATIONS OF TERMS,
Chapter confaining, 53.00
EXPLOITATION OF A CHILD,
Sexual, 57.12-A
EXPLOSIVE DEVICES,
Possession, 59.39
Transportation, 59.39
EXPLOSIVES,
Criminal possession, 64.11-A
Defense, 64.11-B
Criminal use, 59.38
Simulated, 59.38-A
Definition, 64.10-A
Disposal, criminal, 64.11
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Failure to register receipt, 64.10
Failure to register sale, 64.09
EXPOSING A PAROLED OR DISCHARGED PERSON,
Elements instruction, 62.09
EXPOSING ANOTHER TO A LIFE THREATENING,
COMMUNICABLE DISEASE,
Elements instruction, 56.40

EXPOSING ANY ANIMAL TO CONTAGIOUS OR INFECTIOUS

DISEASE,

Criminal threat, 56.23-A

EYEWITNESS IDENTIFICATION,
Elements instruciion, 52.20

FAJLURE TO APPEAR,

' Elements instruction, 60.13

FAILURE TG POST SMOKING PROHIBITED AND

DESIGNATED SMOKING AREA SIGNS,

Elements instruction, 62.11-A

FAILURE TO REGISTER AN AIRCRAFT,
Elements instruction, 60.32

FAILURE TO REGISTER AS AN OFFENDER,
Elements instruction, 64.19

FAILURE TO REGISTER RECEIPT OF EXPLOSIVES,
Elements instruction, 64.10

FAILURE TO REGISTER SALE OF EXPLOSIVES,
Elements instruction, 64.09

FAILURE TO REPORT A WOUND,
Elements instruction, 64.15

FALSE ALARM,
Giving, 63.10

FALSE CLAIM,
Making to Medicaid program, 60.40
Presenting, 61.05

FALSE IDENTIFICATION DOCUMENTS,
Elemenits instruction, 60.30

FALSE IMPERSONATION,
Aggravated, 60.26
Elements instruction, 60.25

FALSE INFORMATION
Making, 59.13

{2809 Supp.}
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FALSE MEMBERSHIP CLAIM,
Elements instruction, 65.14
FALSE RUMORS,
Concerning financial status, 62.08
FALSE SIGNING OF PETITION,
Elements instruction, 60.24
FALSE TOKENS,
Disposal, 59.37
Manufacture, 59.37
FALSE WRITING,
Making, 59.13
FALSELY REPORTING A CRIME,
Elements instruction, 60,19
FAMILY RELATIONSHIPS,
Crimes affecting, Chapter 58.00
FAX,
Harassment of court by, 60.31
FELON,
Aiding, 60.13
Forcible, use of force, 54.20
Class A, punishment, 68.04
Class A, verdicts, 68.05
Possession of firearms, 64.06
TUnlawful use of weapons, 64.01
FELONY DRIVING WHILE PRIVILEGES SUSPENDED,
REVOKED, OR WHILE HABITUAL VIOLATOR,
Elements instruction, 70.11
FELONY DRUG TRANSACTION,
Communication facility to facilitate, 67.22, 67.49
FELONY MURDER,
Alternatives instruction, 56.02-A
Instruction, 56.02
Verdict forms, 68.15, 68.16
FINANCIAL CARD,
Altered or nonexistent, 59.36
Cancelled, use of, 59.35
Use of another, 59.34
FINANCIAL STATUS,
Circulating false rumors concerning, 62.08
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FIREARMS,
Criminal discharge,
Defense, 64.02-B
Felony, 64.62-A-1
Misdemeanor, 64.02-A
Criminal disposal, 64.035
Criminal possession,
Felony, 64.06
Juvenile, 64.07-B
Affirmative Defenses, 64.07-C
Misdemeanor, 64.07
1dentification marks, defacing, 64.08
Possession in state building or county courthouse, 64.07-A
FIREFIGHTER,
Unlawful interference, 56.20
FIRST DEGREE MURDER,
Felony murder alternatives, 56.02-A
Felony murder instruction, 56.02
Nlustrative instructions, 69.01
Mandatory minimum 40 year sentence,
Aggravating circumstances, 56.01-B
Burden of proof, 56.01-D
Mitigafing circumstances, 56.01-C
Reasonable doubt, 56.01-F
Sentencing procedure, 56.01-A
Sentencing recommendation, 56.01-G
Theory of comparison, 56.01-E
Verdict form, 68.14-A
FLAGS,
Desecration, 63.15
FLEEING OR ATTEMPTING TO ELUDE POLICE OFFICER,
Elements instruction, 70.09
FOOD, BEVERAGE, ETC.,
Adulteration or contamination,
Criminal threat, 56.23-A
FORCE, USE,
: Defense of dwelling, 54.18
Defense of occupied vehicle, 54.18
Defense of person, 54.17
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Defense of property other than dwelling or occupied
vehicle, 54.19
Duty to retreat, 54.17-A
" Felon, forcible, 54.20
Initial aggressor, 54.22
Law enforcement officer, 54.23
Private person,
Not summoned to assist, 54.24
Summoned to assist, 54.23
Resisting arrest, 54.25
FORCED LABOR,
Trafficking, 56.43
Aggravated, 56.44
FOREIGN MATERIAL,
Adding to grain, 59.63-B
FORGERY,
Lottery ticket, 65.32
Making or issuing a forged instrument, 59.11
Passing a forged instrument, 59.12
Possession of devices, 59.16
FORMS, VERDICT,
Multipte counts, 68.08
Value in Issue, 68.11
FRAUD, WAREHOUSE RECEIPT,
Duplicate or additional receipt, 59.46
Originat receipt, 59.45
FRAUDULENT ACTS RELATING TO AIRCRAFT
IDENTIFICATION NUMBERS,
Elements instruction, 60.35
FRAUDULENT REGISTRATION OF AIRCRAFT,
Elemenis insiruction, 60.33
Supplying false information, 60.34
FRAUDULENT RELEASE OF A SECURITY AGREEMENT
Elements instruction, 59.44
FRAUDULENTLY OBTAINING EXECUTION OF A
DOCUMENT,
Elements instruction, 59.05
FURNISHING ALCOHOLIC BEVERAGES TO A MINOR FOR
ILLICIT PURPOSES,
Elements instruction, 58.12-B
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FURNISHING ALCOHOLIC LIQUOR OR CEREAL MALT
BEVERAGE TO A MINOR,
Elements instruction, 58.12
Defense, 58.12-C
FURNISHHNG CEREAL MALT BEVERAGE TO MINOR,
Elements mstruction, 58.12-A
Defense, 58.12-D
GAMBLING,
Commercial, 65.08
Definition, 65.07
Elements instruction, 65.06
Permitting premises to be used for commercial, 65.09
GAMBLING, DEVICES,
Dealing in, 65.10
Defense, 65.10-A
Possession, 65.12
Defense, 65.12-A
Presumption, 65.11
GAMING LAW,
Violations of Tribal, 65.36
GENERAIL CRIMINAL INTENT,
Instruction, 54.01-A
GENERAL INTENT CRIME,
Voluntary intoxication defense, 54.12
GIVING A FALSE ALARM,
Elements instruction, 63.10
GOVERNMENTAL FUNCTIONS,
Crimes affecting, Chapter 60.00
GRAIN EMBEZZLEMENT,
- Flements instruction, 59.62
GUILTY VERDICT,
General form, 68.02
Mental disease or defect,
Verdict form, 63.06
HABITUALLY GIVING A WORTHLESS CHECK,
Same day, 59.09
Within two years, 59.08
HABITUALLY PROMOTING PROSTITUTION,
Elements instruction, 57.16
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HALLUCINOGENIC DRUGS,
Cultivating, 67.15
Manufacture or dispensation, 67.15
Offer to sell with intent to sell, 67.14
Possession, 67.16
Possession with intent to sell, 67.14
SeHing or offering to sell, 67.15
HARASSMENT BY TELEPHORNE,
Elements instruction, 63.14
HARASSMENT OF COURT BY TELEFACSIMILE,
Elements instruction, 60.31
"HARD 40",
See Murder, First Degree, Mandatory mininum 40 year
sentence, this index
HARMING OR KILLING CERTAIN DOGS,
Elements instruction, 65.21
HAZARD,
Creating, 64.14
HAZING,
‘ Elements instruction, 56.36
HEARSAY EVIDENCE,
Child victim or CINC, 5221
HEALTH CARE FACILITY,
Criminal trespass, 59.25-A
HIGHWAY SIGN OR MARKER,
Landmark, tampering, 59.29
HOMICIDE,
Aggravated vehicular, 56.07-A
Definitions, 56.04
Unintended victim, 56.0%
HOSTING MINORS CONSUMING ALCOHOL OR CEREAL
MALT BEVERAGES,
Unlawfully, 38.12-E
HUNTING,
Criminal, 59.33
Defense, 59.33-B
Intentional, 59.33-C
Posted land, 59.33-A
IDENTIFICATION DOCUMENTS,
False, 60.30
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IDENTIFECATION, EYEWITNESS,
Elements instruction, 52.20
IDENTIFICATION MARKS ON FIREARMS,
Defacing, 64.08
IDENTITY FRAUD,
Elements instruction, 62.13-A
Vital records, 60.30-A
IDENTITY THEFT,
Elements mstruction, 62.13
IGNITION INTERLOCK DEVICE VIOLATION,
Elements instruciion, 70.08
IGNORANCE,
Of age of minor, 54.02
Of fact, 54.03
Of law, 54.04
Of statute, 54.02
ILLEGAL ALIEN,
Knowingly employing, 66.09
ILLEGAL BINGO OPERATION,
Elements instruction, 65.06-A
ILLEGAL OWNERSHIP OR KEEPING OF AN ANIMAL,
Elements instruction, 65.20
HILUSTRATIVE SETS OF INSTRUCTIONS,
Chapter containing, 69.00
IMPAIRING A SECURITY INTEREST,
Concealment, 59.41
Destruction, 59.41
Exchange, 59.42
Failure to account, 59.43
Sale, 59.42
IMPAIRING A SECURITY INTEREST-CONCEALMENT OR
DESTRUCTEON,
Elements instruction, 59.41
IMPERSONATION,
Aggravated false, 60.26
False, 60.25
INCENDIARY DEVICE,
Possession, 59.39
Transportation, 59.39
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INCEST,

Aggravated, 58.04

Elements instruction, 58.03
INCITEMENT TO RIOT,

Elements instraction, 63.05
INCLUDED OFFENSES, LESSER, 68.0%9
INDECENT LIBERTIES WITH A CHILD,

Aggravated, 57.06

Elements instruction, 57.05, 57.05-A
INDECENT SOLICITATION OF A CHILD,

Affirmative defenses, 57.05-B

Aggravated, 57.13

Elements instruction, 57.12
INDICTMENT,

Guiding instruction, 52.01
INFERENCE OF INTENT,

Instruction, 54.01
INFLUENCE, JUDICIAL OFFICER,

Attempting, 60.16
INFLUENCING A WITNESS,

Corruptly, 60.06
INFORMATION,

Guiding instruction, 52.01

Obtaininig consumer, 62.15

Unlawfully providing, 62.14
INFORMANT,

Testimony - for benefits, 52.18-A
INITIAL AGGRESSOR'S USE OF FORCE,

Instruction, 54.22
INJURING PREGNANT WOMAN,

Elements instruction, 56.41

By Vehicle, 56.42
INJURY TO A DOMESTIC ANIMAL,

Elements instruction, 59.32
INNKEEPER, DEFRAUDING,

Elements instruction, 59.61
INSANITY,

See Mental Disease or Defect, this index
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INSTALLING COMMUNICATION FACILITIES FOR
GAMBLERS,
Elements mstruction, 65.13
INSURANCE CONTRACT,
Unlawful interest, 61.08
Unlawful procurement, 61.09
INSURER,
Arsonto defraud, 59.21, 59.21-A
Damage to property to defraud, 59.24
INTENT,
Criminal, 54.02
Inference, 54.01
Instruction, 54.01-A
INTENT TO DISTRIBUTE,
Controlled substance, 67.32, 67.33
INTENT TO SELL,
Possession,
Controlled stimulants, depressants, hallucinogenic drugs or
anabolic steroids, 67.14
INTENT TO USE,
Drug paraphernalia, 67.36
INTENTIONAL CREMINAL HUNTING,
Elements instruction, 59.33-C
INTERFERENCE WITH THE ADMINISTRATION OF JUSTICE,
Elements Instruction, 60.17
INTERFERENCE WITH A FIREFIGHTER,
Unlawful, 56.20
INTERFERENCE WITH PARENTAL CUSTODY,
Aggravated, 56.26-A, 56.26-B, 56.26-C
Elements instruction, 56.26
INTERFERENCE WITH THE CONDUCT OF PUBLIC BUSINESS
IN A PUBLIC BUILDING,
Elements instruction 66.29
INTERFERENCE WITH THE CUSTODY OF A COMMITTED
PERSON,
Elements instruction, 56.27
INTEMIDATION OF A WITNESS OR VICTIM,
Aggravated, 60.06-B
Elements instruction, 60.06-A
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INTOXICATING LIQUOR OR DRUGS,
Operating aircraft, 70.06
If chemical test used, 70.07
INTOXICATION,
Involuntary, 54.11
Public, 63.09
Voluntary, 54.12, 54.12-A, 54.12-A-1
INTRODUCTORY INSTRUCTIONS,
Application, 51.02, 51.03
Arguments of counsel, 51.06
Binding application, 51.02
Capital murder—pre-voir dire instruction, 56.00
Chapter containing, 51.00 '
Close of case, jury receives before, 51.09
Consideration of evidence, 51.04
Consideration of instructions, 51.01, 51.02
Counsel, statements and arguments, 51.06
Court, rulings, 51.05
Evidence, 51.01
Evidence, consideration, 51.04
Guiding application, 51.03
Jury, consideration of penalty, 51.10
Jury receives before close of case, 51.09
Nature of, 51.02, 51.03
Penalty, consideration by jury, 51.10, 51.10-A
Prejudice, 51.07
Pronoun, form, 51.08
Statements of counsel, 51.06
Sympathy, 51.07
INVOLUNTARY INTOXICATION,
Defense, 54.11
INVOLUNTARY MANSLAUGHTER,
Driving under the influence, 56.06-A
Elements instruction, 56.06
INVOLUNTARY SERVITUDE,
Trafficking, 56.43
Aggravated, 56.44
ISSUING A FORGED INSTRUMENT,
Elements instruction, 59.11
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JUDICIAL OFFICER,
Attempting to influence, 60.16
Unlawful collection, 61.10
JUROR,
Base decision on what is presented in court, 51.01-B
Corrupt conduct, 60.18
Electronic communications, social networking, and search
engines, 51.01-B
Note taking, 51.01-A
JURY,
Consideration of penalty, cautionary instruction, 51.10,
51.10-A '
Deadlocked, 68.12
Penalty, consideration, cautionary instruction, 51.10, 51.10-A
Post-irial communication, 68.13
Receipt of instructions before close of case, cautionary
instruction, 51.09
JUSTICE, ADMINISTRATION OF,
Interference, 60.17
JUVENILE DELINGUENCY,
Aggravated, 58.13
JUVENILE MISCONDUCT,
Encouraging, 58.09
KANSAS ODOMETER ACT,
Violations, 59.65-A to 59.65-F
KANSAS PARIMUTUEL RACING ACT,
Definitions, 65.52
Violation, 63.51
KIDNAPPING,
Aggravated, 56.25
- Elements instruction, 56.24
KNOWINGLY EMPLOYING AN ALIEN ILLEGALLY WITHIN
THE UNITED STATES,
Elements instruction, 66.09
LABOR, FORCED,
Trafficking, 56.43
Aggravated, 56.44
LACK OF MENTAL STATE,
Verdict form, 68.06
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LANDMARK,
Highway sign or marker, 59.29
Tampering, 59.28
LAW ENFORCEMENT OFFICER,
Aggravated assault, 56.14
Aggravated battery, 56.19
Assault, 56.13
Battery, 56.17
LEGAL PROCESS,
Obstructing, 60.08
Simulating, 60.21
LEGISLATIVE DOCUMENT,
Altering, 59.15
LESSER INCLUDED OFFENSES,
Forms, 68.10 '
Instruction, 68.09
LEWD AND LASCIVIOUS BEHAVIOR,
Elements instruction, 57.10
LIABILITY,
Principles, Chapter 54.00
LIBERTIES WITH A CHILD,
Aggravated indecent, 57.06
Indecent, 57.05, 57.05-A
Affirmative defenses, 57.05-B
Sodomy, 57.05-A '
LIENHOLDER,
Arson to defraud, 59.21, 59.21-A
_ Damage to property to defraud, 59.24
LITTERING, :
Private property, 59.27
Public, 59.26
LOST OR MISLAID PROPERTY,
Theft, 59.02
LOTTERY,
Conflicts of interest,
Commissien member, 65.30
Contractor, 65.31
Employee, 65.30
Retailer, 65.31
Definitions, 65.35
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Forgery of ticket, 65.32
Ticket,
Forgery, 65.32
Unlawful purchase, 65.34
Unlawful sale, 65.33
Unlawful purchase of ticket, 65.34
Unlawful sale of ticket, 65.33
MACHINES, COIN-OPERATED,
Opening, damaging or removing, 59.50

Possession of tools for opening, damaging or removing, 59.51

MAGAZINE SALE,
Tie-in, 66.04

MAINTAINING A PUBLIC NUISANCE,
Elements instruction, 63.06

MAKING A FALSE CLAIM TO THE MEDICAID PROGRAM,

Elements instruction, 60.40
MAKING FALSE INFORMATION,
Elements instruction, 59.13
MAKING A FORGED INSTRUMENT,
Elemenis mstruction, 59.11
MAKING FALSE PUBLIC WAREHOUSE REPORTS,
Elements instruction, 59.63-A
MAKING FALSE PUBLIC WAREHOUSE RECORDS AND
STATEMENTS,
Elements instruction, 59.63
MANDATORY MINIMUM 40 YEAR SENTENCE,
Aggravating circomstances, 56.01-B
Burden of proof, 56.01-D
Mitigating circumstances, 56.01-C
Reasonable doubt, 56.01-F
Sentencing procedure, 56.01-A
Sentencing recommendation, 56.01-G
Theory of comparison, 56.01-E
Verdict form, 68.14-A
MANSLAUGHTER,
Involuntary, 56.06
Driving under the inflnence, 56.06-A
Voluntary, 56.05
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MANUFACTURE, SALE OR DISTRIBUTION OF A
THEFT DETECTION SHIELDING DEVICE
Elements instruction, 59.67
MANUFACTURING,
Controlled stimulants, depressants, hallucinogenic drugs or
anabolic steroids, 67.15
Controlled substance, 67.21, 67.21-A, 67.31
Methamphetamine components,
Marketing, sale, etc. for use in, 67.28
Marketing, distribution, etc. for use in, 67.43
MANUFACTURING A CONTROLLED SUBSTANCE,
Elements instruction, 67.31
Unlawfully, 67.21
MARRIAGE,
Rape defense, 57.01-A
MASTER KEY,
Automobile, 59.48
MEDICAID,
False claim, 60.40
Unlawful acts, 60.41
MEMBERSHIP CLAIM,
False, 65.14
MENTAL DISEASE OR DEFECT,
Commitment, 54.10-A
Instruction on principle, 54.10
MENTAL CAPACITY,
Diminished, 54.12-B
MENTAIL HEALTH EMPLOYEE,
Batiery, 56.16-C
MENTAL STATE,
Lack of,
Verdict form, 68.06
MERCHANDISE,
Counterfeiting, 59.68
Value or units in issue, 59.70-A
Verdict Form, 68.11-A
METHAMPHETAMINE COMPONENTS,
Ephedrine or pseudoephedrine base, 67.30
Marketing, sale/distribution, etc.,
For non-indicated use, 67.29, 67.44
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For use in manufacturing, 67.28, 67.43
Possession with intent to manufacture, 67.27, 67.41
Enlawfully acquiring, 67.42
MINOR,
Consuming alcohol or cereal malt beverages,
Unlawfully hosting, 58.12-E
Furnishing alcoholic liquor or cereal malt beverage, 58.12
Defense, 58.12-C
MISCELLANEQUS CRIMES,
Chapter containing, 70.00
MISCONDUCT,
Contributing to a child's, 58.14
Official, 61.02
MISCONDUCT, JUVENILE,
Encouraging, 58.09
MISDEMEANORS,
Criminal use of weapons, 64.02
Driving under the influence of intoxicating liquor or drugs,
70.01
Driving while intoxicated, chemical test used, 70.02
Driving while license is canceled, suspended, revoked, or while
habitoal violator, 70.10
Intentional criminal hunting, 59.33-C
Operating aircraft under influence, 70.06
Reckless driving, 70.04
Traffic offenses, 70.01
Transporting liquor in opened container, 70.03
Violation of city ordinance, 70.05
MISTAKE OF LAW,
Defense, 54.04
MISTREATMENT OF A CONFINED PERSON,
Elements instruction, 56.29
MISTREATMENT OF DEPENDANT ADULT,
Affirmative Defense, 56.38
MISUSE OF PUBLIC FUNDS,
Elements instruction, 61.11
MULTIPLE ACTS, 68.09-B
Theft,
Value not in issue, 59.01-C
Common scheme, 59.61-D
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MULTIPLE COUNTS,
Forms, 68.08
Imstructions, 68.07
MULTIPLE DEFENDANT,
Admissibility of evidence, 52.07
MURDER,
Alternatives, 56.02-A
Capital Murder, 56.00 et seg.
Ilustrative Instructions, 69.04
Verdict form, 68.14-B
Felony murder, 56.02
- First degree, 56.01
First degree, mandatory minimum 40 year sentence,
Aggravating circumstances, 56.01-B
Burden of proof, 56.01-D
Mitigating circumstances, 56.01-C
Reasonable doubt, 56.01-F
Sentencing procedure, 56.01-A
Sentencing recommendation, 56.01-G
Theory of comparison, 56.01-E
Verdict form, 68.14-A
Homicide definitions, 56.04
Second degree, 56.03
Unintentional, 56.03-A
NARCOTICS,
Drug sale defined, 67.13-A
Sale, 67.13, 67.13-B
NARCOTIC DRUGS AND CERTAIN STIMUILANTS,
Offer to sell with intent to sell, 67.13-C
Possession, 67.13, 67.13-B, 67.13-C
Sale, 67.13-A, 67.13-B, 67.13-C
NONCONTROLLED SUBSTANCE,
Representation controlled, 67.20, 67.46
Inference, 67.47
Presumption, controlled, 67.20-A
NONDISCLOSURE OF SOURCE OF RECORDINGS,
Elements instruction, 59.60
NONSUPPORT OF A CHILD,
Elements instruction, 58.06
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NONSUPPORT OF A SPOUSE,
Elements instruction, 58.07
NOTE TAKING BY JURORS, 51.01-A
NOT GUILTY VERDICT,
Mental disease or defect, 68.06
General form, 68.03
NOXIOUS MATTER,
Criminat use, 59.40
" NUISANCE, PUBLIC,
Maintaining, 63.06
Permitting, 63.07
OBIECT ONTO STREET OR ROAD,
Casting, 59.52, 59.53, 59.54, 59.55
OBSCENITY,
Promoting, 65.01
Affirmative defenses, 65.035
Definitions, 65.03
Minor, 65.02
Affirmative defenses, 65.05-A
Presumption, 65.04
OBSTRUCTING LEGAL PROCESS,
Elements instruction, 60.08
OBSTRUCTING OFFICIAL DUTY,
" Flements instruction, 60.09
OBTAINING CONSUMER INFORMATION,
Elements instruction, 62.15
ODOMETER, ACT,
" Violations, 59.65-A to 59.65-F
OFFENDER,
Failure to register, 64.19
OFFENDER REGISTRATION ACT,
Aiding a person required to register, 60.14-A
OFFENSES, LESSER INCLUDED,
Forms, 68.10
Instruction, 68.09
OFFICIAL ACTS, PAST,
Compensation, 61.03
Defense, 61.04
OFFICIAL ACT, UNAUTHORIZED,
Performance, 60.20
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OFFICIAL DUTY,
Obstructing, 60.09
OFFICIAL MISCONDUCT,
Elements instruction, 61.02
OPENING, DAMAGING, OR REMOVING COIN-OPERATED
MACHINES,
Elements instruction, 39.50
Possession of tools, 59.51
OPERATING ATRCRAFT,
While under influence, 70.06 -
If chemical test used, 70.07
OTHER CRIMES, '
Instruction, 52.06
PARAPHERNALIA,
See Drug Paraphernalia, this index.
PARENTAL CUSTODY,
Aggravated interference, 56.26-A, 56.26-B, 56.26-C
Interference, 56.26
PARIMUTUEL RACING ACT,
Definitions, 65.52
Violations, 65.51
PAROLED OR DISCHARGED PERSON,
Exposing, 62.09
PARTY LINE, TELEPHONE,
Refusal to yield, 64.13
PASSING A FORGED INSTRUMENT,
Elements instruction, 59.12
PAST OFFICIAL ACTS,
Compensation, 61.03
Defense, 61.04
PATRONIZING A PROSTITUTE,
Elements instruction, 57.17
PENALTY,
Consideration by jury, cautionary instruction, 51.10
PERFORMANCE OF AN UNAUTHORIZED OFFICIAL ACT,
Elements instruction, 60.20
PERJURY,
_ Elements instruction, 60.05
PERMITTING A FALSE CLAIM,
Eiements instruction, 61.06
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PERMITTING A PUBLIC NUISANCE,
Elements instruction, 63.07
PERMITTING DANGEROUS ANIMAL TO BE AT LARGE,
Elements instruction, 56.22
PERMITTING PREMISES TO BE USED FOR COMMERCIAL
GAMBLING,
Elements instruction, 65.09
PERMITTING PREMISES TO BE USED FOR CRIMINAL
SYNDICALISM,
Elements instruction, 60.04
PERSONAL RIGHTS,
Crimes involving, Chapter 62.00
PETITION SIGNING,
False, 60.24
PIRACY, AIRCRAFT,
Elements instruction, 56.35
PIRACY OF RECORDINGS,
Dealing in, 59.58-A
Defense, 59.59
Elements instruction, 59.58
Non-disclosure of source, 59.60
POISONING,
Attempted, 56.21
POLICE OFFICER,
Fleeing or attempting to elude, 70.09
POLITICAL PICTURES OR ADVERTISEMENTS,
Posting, 59.49
POSSESSING A CONTROLLED SUBSTANCE,
Elements instruction, 67.34
POSSESSION,
Burglary tools, 59.19
Controlled stimulants, depressants, hallucinogenic
drugs or anabolic steroids, 67.16
With intent to sell, 67.14
Controlled substance, 67.34
Analog, 67.35
Defined, 67.13-D
With intent to distribute, 67.32, 67.33
Drug paraphernalia,
With intent to use, 67.36
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Firearm,
Felony, 64.06
Juvenile, 64.07-B
Affirmative Defenses, 64.07-C
Misdemeanor, 64.07
Forged instrument, 59.12
Forgery devices, 59.16
Gambling device, 65.12
Incendiary or explosive device, 59.39
Methamphetamine components,
With intent to manufacture, 67.27, 67.41
Substances designated under X.5.A. 654113, 67.23
Theft detection shielding device, 59.67-A
POSSESSION BY DEALER—NO TAX STAMP,
Elements instruction, 67.24
POSSESSION BY DEALER—NO TAX STAMP AFFIXED,
Elements instruction, 67.51
POSSESSION OF CONTROLLED STIMULANTS,
DEPRESSANTS, HALLUCINOGENIC DRUGS OR
ANABOLIC STEROIDS,
Elements instruction, 67.16
Intent to sell, 67.14
POSSESSION OF FIREARM IN STATE BUILDING OR
COUNTY COURTHOUSE,
Elements instruction, 64.07-A
POSSESSION OF A CONTROLLED SUBSTANCE,
Defined, 67.13-D
POSSESSION OF A GAMBLING DEVICE,
Elements instruction, 65.12
POSSESSION OF A THEFT DETECTION SHIELDING
DEVICE,
Eiements instruction, 59.67-A
'POSSESSION OF SUBSTANCES UNDER K.S.A. 65-4113 WITH
INTENT TO SELL,
Elements instruction, 67.23
POSSESSION WITH INTENT TO MANUFACTURE,
Methamphetamine components, 67.27, 67.41
POSTED LAND,
Unlawful hunting, 59.33-A
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POST-TRIAL COMMUNICATION WITH JURORS,
Instruction, 68.13

POSTING OF POLITICAL PICTURES OR ADVERTISEMENTS,

Elements instruction, 59.49
PRACTICING CRIMINAL SYNDICALISM,

Elements instruction, 60.03
PREGNANT WOMAN,

Injuring, 56.41

By Vehicle, 56.42

PREJUDICE,

Cautionary instruction, 51.07
PREMISES,

Gambling, permitting use, 65.09
PRESCRIPTION ONLY DRUG,

For resale, 64.17

Unlawful acts concerning, 64.16
PRESENTING A FALSE CLATM,

Elemenis mstruction, 61.05
PRESSURIZED AMMONIA,

Non-approved container, 67.48

Use or possession with intent to use, 67.17
PRESUMPTION OF INNOCENCE,

Guiding instruction, 52.02, 52.03
PRESUMPTION OF INTENT,

To deprive, 54.01-B
PRESUMPTIONS,

Gambling devices, dealing, 65.11

Noncontrelled substance is controlled, 67.20-A

Obscenity, 65.04
PRESUMPTIONS OF INTENT TO DEFRAUD,

‘Worthless check, 59.06-A
PRINCIPLES OF CRIMINAL LIABILITY,

Chapter containing, 54.00
PRIVACY, BREACH OF,

Divulging message, 62.04

Intercepting message, 62.03
PROCEEDS FROM DRUG CRIMES,

" Receiving or acquiring, 67.50

PROCURING AGENT,

Instruction, 54.14-A
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PROMOTING OBSCENITY,

Affirmative defenses, 65.05

Definitions, 65.03

Elements instruction, 65.01

Presumptions, 65.04
PROMOTING OBSCENITY TO A MINOR,

Affirmative defenses, 65.05-A

Elements instruction, 65.02
PROMOTING PROSTITUTION,

Child under 16, 57.15-A

Elements instruction, 57.15

Habitually, 57.16
PROMOTING PYRAMID PROMOTIONAL SCHEME,

Elements instruction, 59.66
PROMOTING SEXUAL PERFORMANCE BY A MINOR,

Elements instruction, 57.12-B
PRONOUN FORM,

Cautionary instruction, 51.08
PROOF OF OTHER CRIME,

Admissibility of evidence, 52.06
PROPERTY,

Criminal damage with intent to defraud insurer

or lienholder, 59.24

Criminal damage—without consent, 59.23

Criminal deprivation, 59.04
PROPERTY, CRIMES AGAINST,

Chapter containing, 59.00
PROSTITUTION,

Elements instruction, 57.14

Habitnally promoting, 57.16

Patronizing, 57.17

Promotion, 57.15
PROTECTIVE ORDER,

Violation, 60.36
PROVOCATION,

Retaliation, 54.21
PSEUDOEPHEDRINE,

Marketing, sale, etc.,

For non-indicated use, 67.29
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For use in manufacturing, 67.28
Possession, 67.27
PUBLIC BUILDING,
Interference with conduct of public business, 60.29
PUBLIC BUSINESS,
Interference with conduct of in public building, 60.29
PUBLIC CLAIM,
Discounting, 61.07
PUBLIC FUNDS,
Misuse, 61.11
PUBLIC INTOXICATION,
Elements mstruction, 63.09
PUBLIC MORALS,
Crimes, Chapter 65.00
PUBLIC NOTICE,
Tampering, 60.23
PUBLIC NUISANCE,
Maintaining, 63.06
Permitting, 63.07
PUBLIC PEACE,
Crimes against, Chapter 63.00
PUBLIC RECORD,
Tampering, 60.22
PUBLIC SAFETY,
Crimes against, Chapter 64,00
PUBLIC TRUSTS,
Crimes affecting, Chapter 61.00
PUBLIC WAREHOQUSE,
Making false,
Records, 59.63
Reports, 59.63-A
Statements, 59.63
PUBLIC UTELITY EMPLOYEE,
Eavesdropping, 62.02
PUNISHMENT,
Felony, Class A, 68.04
PYRAMIPD PROMOTIONAL SCHEME,
Promoting, 59.66
RACING ACT,
Parimutuel,
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Definitions, 65.52
Violations, 65.51
RACKETEERING,
Elements instruction, 66.01
RAILROAD PROPERTY,
Criminal trespass, 59.25-B
RAPE,
Corroboration, necessity, 57.04
Credibility of victim, 57.03
Defense of marriage, 57.01-A
Elements instruction, 57.01
RAPE SHIELD STATUTE,
Victim credibility, 57.03
REASONABLE DOUBT,
Guiding instruction, 52.02, 52.04
RECEIPT OF EXPLOSIVES,
Failure to register, 64.10
RECEIVING A SPORTS BRIBE,
Flements instruction, 66.07
RECEIVING OR ACQUIRING PROCEEDS DERIVED FROM A
VIOLATION OF THE UNIFORM CONTROLLED
SUBSTANCES ACT,
Elements instruction, 67.25
RECEIVING OR ACQUIRING PROCEEDS DERIVED FROM
DRUG CRIMES,
Elements instruction, 67.50
RECENTLY STOLEN PROPERTY,
Possession, 59.01
RECKLESS DRIVING,
Elements instruction, 70.04
RECORDINGS,
Piracy, 59.58
Dealing in, 59.58-A
Defense, 59.59
Non-disclosure of source, 59.60
RECUT TIRES,
Sale, 59.56
REFUSAL TO YIELD A TELEPHONE PARTY LINE,
Elements instruction, 64.13
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REGISTER AS OFFENDER,
Failure, 64.19

REMAINING AT AN UNLAWFUL ASSEMBLY,
Elements instruction, 63.03

REMOVAL OF A THEFT DETECTION DEVICE,
Elements instruction, 59.67-B

REPORTING A CRIME,
Falsely, 60.1%
Resisting arrest, 54.25

REPRESENTATION THAT A NONCONTROLLED SUBSTANCE

IS A CONTROLLED SUBSTANCE,
Elements instruction, 67.46

REPRESENTATION THAT NONCONTROLLED SUBSTANCE

IS CONTROLLED SUBSTANCE—INFERENCE,
Instruction, 67.47

REPRESENTATION THAT NONCONTROLLED SUBSTANCE

IS CONTROLLED SUBSTANCE—FRESUMPTION,
Instruction, 67.20-A
RESPONSIBILITY FOR CREIMES OF ANOTHER,
Actor not prosecuted, 54.07
Crime not intended, 54.06
Instruction on principle, 54.05
RESTITUTION,
Instruction on principle, 54,16
RESTRAINT,
Criminal, 56.28
RIOT,
Elements instruction, 63.04
Incitement, 63.05
ROBBERY,
Aggravated, 56.31
Elements instruction, 56.30
RULINGS OF COURT,
Cautionary instructions, 51.05
RUMORS, FALSE,
Concerning financial status, 62,08
SALE OF EXPLOSIVES,
Failure to register, 64.09
SALE OF RECUT TIRES,
Elements instruction, 59.56
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SCHOOIL EMPLOYEE,
Battery against, 56.16-B
SECOND DEGREE MURDER, 56.03
Elements instruction, 56.03
TUnintentional, 56.03-A
SECURITY AGREEMENT,
Fraudulent release, 59.44
Definition, Chapter 53.00
SECURITY INTEREST,
Definition, Chapter 53.00
Impairing,
Concealment, 59.41
Destruction, 59.41
Exchange, 59.42
Failure to account, 59.43
Sale, 59.42
SEDITION,
Elements instruction, 60.02
SELF-DEFENSE,
Defense of dwelling, 54.18
Defense of person, 54.17, 54.17-A
Defense of property other than dwelling, 54.19
Felon, forcible, 54.20
Force, use of, 54.17, 54.18, 54.19, 54.20
SELLING, OFFERING TO SELL, CULTIVATING CR
DISPENSING CONTRCOLLED STIMULANTS,
DEPRESSANTS, HALLUCINOGENIC DRUGS OR
ANABOLIC STEROIDS,
FElements instruction, 67.15
SELLING, OFFERING TO SELL, POSSESSING WITH INTENT
TO SELL OR DISPENSING SUBSTANCES DESIGNATED
UNDER X.S.A. 65-4113 TO A PERSON UNDER 18 YEARS
OF AGE,
Elements instruction, 67.23
SELLING BEVERAGE CONTAINER WITH DETACHABLE
TABS,
Elements instruction, 64.18
SENTENCING PROCEEDINGS,
Cases that include, 51.10-A
Upward durational departure, 71.01 et. seq.
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SERVICES,
Counterfeiting, 59.68
Value or units in issue, 59.70-A
Verdict Form, 68.11-A
Theft, 59.03
SERVITUDE, INVOLUNTARY,
Trafficking, 56.43
Aggravated, 56.44
SEX OFFERSES,
Chapter containing, 57.00
Definitions, 57.18
SEXUAL BATTERY,
Aggravated, 37.20, 57.24, 57.25.
Elements instruction, 57.19
SEXUAL EXPLOITATION OF A CHILD,
Elements instruction, 57.12-A
SEXUAL INTERCOURSE,
Pefinition, 57.02
SEXUAL PERFORMANCE,
Promoting by a minor, 57.12-B
SEXUAL PREDATOR,
Civil commitment, 57.40
Burden of Proof, 57.42
Definitions, 57.41
SEXUAL RELATIONS,
Unlawful, 57.26
Voluntary, 57.27
SHOOTING,
Drive By, 64.02-A-1
SIGNING OF PETITION,
False, 60.24
SIMULATED CONTROLLED SUBSTANCES,
Definition, 67.18-B
Elements instruction, 67.45
Manufacture, 67.18
Possession, 67.18
Possession with intent to use, 67.17
Promotion, 67.19
- Use, 67.17
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SIMULATING LEGAL PROCESS,
Elements instruction, 60.21
SKIMMING,
Elements instruction, 66.10
SMOKING,
Failure to post signs, 62.11-A
SMOKING IN PUBLIC PLACE,
Unlawful, 62.11
Defense, 62.12
SOCIAL NETWORKING,
Use by juror, 51.01-B
SODOMY,
Aggravated, 57.08, 57.08-A, 57.08-B
Elements instruction, 57.07
SOLICITATION, CRIMINAL,
Defense, 55.10
Elements instruction, 35.09
SOLICITATION OF A CHILD,
Aggravated indecent, 57.13.
Electronic, 57.12-C
Indecent, 57.12
SPECIFIC INTENT CRIME,
Voluntary intoxication defense, 54.12-A
SPORTS BRIBERY,
Elements instruction, 66.06
SPORTS CONTEST,
Tampering, 66.08
SPOUSE,
Nonsupport, 58.07
STALKING, 56.39
STATE POSTAGE,
Unlawful use, 61.12
STATUTORY PRESUMPTION OF INTENT TO DEPRIVE,
Instruction, 54.01-B
STEROIDS,
Possession, 67.16
Possession with intent to sell, 67.14
Selling, offering to sell, cultivating or dispensing, 67.15
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STIMULANTS,
Cultivating, 67.15
Dispensation, 67.15
Offer to sell with intent to seli, 67.14
Possession, 67.13, 67.16
Possession with intent to sell, 67.14
Selling or offering to sell, 67.13-B
STIPULATIONS,
Guiding instruction, 52.05
STORED GOODS,
Unauthorized delivery, 59.47
STREET OR ROAD,
Casting object onto, 59.52-59.55
SUBSTANCES DESIGNATED UNDER K.S.A. 65-4113—
SELLING, OFFERING TO SELL, POSSESSING WITH
INTENT TO SELL OR DISPENSING TO PERSON UNDER
18 YEARS OF AGE,
Elements instruction, 67.23
SUICIDE,
Assisting, 56.08
SYMPATHY,
Cautionary instruction, 51.07
SYNDICALISM,
Permitting premises to be used for criminal, 60.04
Practicing criminal, 60.03
TAMPERING WITH A LANDMARK,
Elements instruction, 59.28
TAMPERING WITH A LANDMARK - HIGHWAY SIGN OR
MARKER,
Elements instruction, 54.29
TAMPERING WITH PUBLIC NOTICE,
Elements instruction, 60.23
TAMPERING WITH A PUBLIC RECORD,
Elements instruction, 60.22
TAMPERING WITH A SPORTS CONTEST,
Elements instruction, 66.08
TAMPERING WITH A TRAFFIC SIGNAL,
Aggravated, 59.31
Elements mstruction, 59.30
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TAX RETURNS,
Defense, 56.34
Disclosing information obtained in preparing, 56.33
TAX STAMP,
Possession by dealer without, 67.24, 67.51
TELEFACSIMILE,
Harassment of court, 60.31
TELEPHONE,
Harassment, 63.14
Refusal to yield party line, 64.13
TERMS, EXPLANATIONS,
Chapter containing, 53.00
TERRORISM,
Elements instraction, 60.01-A
TESTIMONY,
Informant - for benefits, 52.18-A
TESTIMONY OF INFORMANT—FOR BENEFITS,
Instruction, 52.18-A
THEFT,
Elements instruction, 59.01
Identity, 62.13
Iltustrative instructions, 69.02
Knowledge of property stolen, 59.01-A
Lost or mislaid property, 59.02
Multiple Acts
Value not in issue, 59.01-C
Common scheme, 59.01-D
Services, 59.03
Welfare fraud, 55.01-B
THEFT-MULTIPLE ACTS-COMMON SCHEME-VALUE
NOT IN ISSUE,
Elements instruction, 59.01-D
THEFT-MULTIPLE ACTS-VALUE NOT IN ISSUE,
Elements instruction, 59.01-C
THEFT DETECTION DEVICE,
Removal, 59.67-B
THEFT DETECTION SHIELDING DEVICE,
Manufacture, sale or distribution, 59.67
Possession, 59.67-A
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THEFT OF CABLE TELEVISION SERVICES,
Elemenis instruction, 59.57
THEFT OF LOST OR MISLAID PROPERTY,
Elements instruction, 59.02
THEFT OF SERVICES,
Elements instruction, 59.03
THREAT,
Aggravated, 56.23-B
Criminal, 56.23 -
Adulteration or contamination of food, beverage, etc., or
exposing any animal to contagious or infectious
disease, 56.23-A
TIE-IN MAGAZINE SALE,
Elements instruction, 66.04
TIRES,
Sale of recut, 59.56
TOKENS, FALSE,
Disposal, 59.37
Manufacture, 59.37
TRAFFIC AND MISCELLANEOUS CRIMES,
Chapter containing, 70.00
TRAFFIC OFFENSE,
Alcohol concentration of .08 or more, 70.01-A
B.A.T. .08 or more, 70.01-B
D.Ud, 70.01
TRAFFIC IN CONTRABAND IN A CORRECTIONAL
INSTITUTION,
Elements instruction, 60.27
TRAFFIC SIGNAL,
Aggravated tampering, 59.31
Tampering, 59.30
TRAFFICKING,
Elements instruction, 56.43
Forced labor, 56.43
Involuntary servitude, 56.43
TRAFFICKING IN COUNTERFEIT DRUGS,
Elements instruction, 59.69
TRANSPORTATION,
Explosive device, 59.39
Incendiary device, 59.39
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TRANSPORTING ALCOHOLIC BEVERAGE IN OPENED
CONTAINER,
Elements instruction, 70.03
TREASON,
Elements instruction, 60.01
TRESPASS,
Computer, 59.64-B
Criminal, 59.25-A
Health care facility, 59.25-A
TRIBAL GAMING LAW,
Violations, 65.36
UNAUTHORIZED DELIVERY OF STORED GOODS,
Elements instruction, 59.47
UNAUTHORIZED OFFICIAL ACT,
Performance, 60.20
UNIFORM CONTROLLED SUBSTANCES ACT,
67.13, 67.13-A, 67.13-B, 67.14, 67.15, 67.16
Receiving or acquiring proceeds derived from a violation,
67.25
UNLAWFUL ACTS CONCERNING A PRESCRIPTION-ONLY
DRUG,
Elements instruction, 64.16
UNLAWFUL ACTS RELATED TO MEDICAID PROGRAM,
Flements instruction, 60.41
UNLAWFUL ASSEMBLY,
Elements instraction, 63.02
Remaining, 63.03
UNLAWFUL COLLECTION BY A JUDICIAL OFFICER,
Elements instruction, 61.10
UNLAWFUL CONDUCT OF DOG FIGHTING,
Attending, 65.19
Elements instruction, 65.18
UNLAWFUL DEPRIVATION OF PROPERTY,
Elements instruction, 59.04
UNLAWFUL DISCLOSURE OF AUTHORIZED INTERCEPTION
OF COMMUNICATIONS,
Elements instruction, 60.06-C
UNLAWFUL DISCLOSURE OF A WARRANT,
Elements instruction, 60.28
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UNLAWFUL DISPOSITION OF ANIMALS,
Elements instruction, 65.17
UNLAWFUL FAILURE TO REFORT A WOUND,
Elements instruction, 64.15
UNLAWFUL HUNTING,
Posted land, 59.33-A
UNLAWFUL INTEREST IN AN INSURANCE CONTRACT,
Elements instruction, 61.08
UNLAWFUL INTERFERENCE WITH A FIREFIGHTER,
Elements instruction, 56.20
UNLAWFUL MANUFACTURE OR DISPOSAL OF FALSE,
TOKENS,
Elements instruction, 59.37
UNLAWFUL PROCUREMENT OF INSURANCE CONTRACT,
Elements instruction, 61.09 _
UNLAWFUL PURCHASE OF LOTTERY TICKET,
Instiuction, 65.34
UNLAWFUL SALE OF LOTTERY TICKET,
Instruction, 65.33
UNLAWFUL SEXUAL RELATIONS,
Elements instruction, 57.26
UNLAWFUL SMOKING IN PUBLIC PLACE,
Defense, 62.12
Elements instruction, 62.11
UNLAWFUL USE OF A COMMUNICATION FACILITY TO
FACILITATE FELONY DRUG TRANSACTION,
Elements instruction, 67.22
UNLAWFUL USE OF COMMUNICATION FACILITY TO
FACILITATE FELONY DRUG TRANSACTION,
Elements instruction, 67.49
UNLAWFUL USE OF FINANCIAL CARD«—ALTERED OR
NONEXISTENT,
Elements instruction, 59.36
UNLAWFUL USE OF FINANCIAL CARD—CANCELLED,
Elements instruction, 59.35
UNLAWFUL USE OF FINANCIAL CARD OF ANOTHER,
Elements instruction, 59.34
UNLAWFUL USE OF STATE POSTAGE,
Elements instruction, 61.12
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UNLAWFEUL USE OF WEAPONS—FELONY,
Affirmative defense, 64.04
Elements instruction, 64.01
UNLAWFUL VOLUNTARY SEXUAL RELATIONS,
Elements instruction, 57.27
UNLAWFULLY HOSTING MINORS CONSUMING ALCOHOL
OR CEREAL MALT BEVERAGES,
Elements instruction, 58.12-E
UNLAWFULLY MANUFACTURING A CONTROLLED
SUBSTANCE,
Before July 1, 1999,
Elements Instruction, 67.21-A
Elements instruction, 67.21
UNLAWFULLY OBTAINING PRESCRIPTION-ONLY DRUG,
For resale, 64.17
UNLAWFULLY PROVIDING INFORMATION ON AN
INDIVIDUAL CONSUMER,
Elements instruction, 62.14
UPWARD DURATIONAL DEPARTURE,
Burden of proof, 71.02
Concluding instruction, 71.05
Effect on sentence, 71.04
Sentencing proceeding, 71.01
Unanimous verdict, 71.03
Verdict form,
Finding aggravating factor(s), 71.06
Sentence as provided by law, 71.07
USE OF FORCE,
Defense of dwelling, 54.18
Defense of occupied vehicle, 54.18
Defense of person, 54.17
Defense of property other than dwelling or occupied
vehicle, 54.19
Duty to retreat, 54.17-A
Felon, forcible, 54.20
Initial aggressor, 54.22
Law enforcement officer, 54.23
Private person,
Not summoned to assist, 54.24
Summoned to assist, 54.23

006 (2009 Supp)



PaTrErN InsTRUCTIONS FOR K ANsas 3d

Resisting arrest, 54.25
VAGRANCY,
Elements instruction, 63.08
VALUE IN ISSUE,
Instruction, 59.70
Verdict form, 68.11
VALUE NOT IN ISSUE,
Theft,
Multiple acts, 59.01-C
Common scheme, 59.01-D
VEHICULAR BATTERY,
Elements mstruction, 56.07-B
VEHICULAR HOMICIDE,
Aggravated, 56.07-A
Elements instruction, 56.07
VERDICT FORMS,
Capital murder, 68.14-B, 68.17
Chapter containing, 68.00
Counterfeiting merchandise or services, 68.11-A
Guilty, form, 68.02 '
Lack of mental state, 68.06
Not guilty, form, 68.03
Upward durational departure,
Finding aggravating factor(s), 71.06
Sentence as provided by law, 71.07
Value in issue, 68.11
VICTIM OR WITNESS,
Aggravated intimidation, 60.06-B
Intimidation, 60.06-A
VIOLATION OF A PROTECTIVE ORDER,
Elements instruction, 60.36
VIOLATION OF CITY ORDINANCE,
Elements instruction, 70.05
VIOLATION OF KANSAS ODOMETER ACT,
Conspiring, 59.65-B
Operating a vehicle, 59.65-C
Tampering, 59.65-A
Unlawful device, 59.65-D
Unlawful sale, 59.65-F
Unlawful service, 59.65-F
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VIOLATION OF PERSONAL RIGHTS,
Chapter containing, 62.00
VIOLATION OF TRIBAL GAMING LAW, -
Elements instruction, 65.36
VITAL RECORDS IDENTITY FRAUD RELATED TO BIRTH,
DEATH, MARRIAGE AND DIVORCE CERTIFICATES,
Elements instruction, 60.30-A
VOLUNTARY INTOXICATION,
Defense, 54.12, 54.12-A-1
General intent crime, Defense, 54.12
Particular state of mind, Defense, 54.12-A-1
VOLUNTARY MANSLAUGHTER,
Elements instruction, 56.05
VOLUNTARY SEXUAL RELATIONS,
Unlawful, 57.27
WAREHOQUSE RECEIPT FRAUD - DUPLICATE OR
ADDITIONAL RECEIFPT,
Elements instruction, 59.46
WAREHOUSE RECEIPT FRAUD - ORIGINAL RECEIPT,
Elements instruction, 59.45
WARRANT, DISCLOSURE,
Unlawful, 60.28
WEAPONS,
Affirmative defense, 64.04
Aggravated violation, 64.03
Carrying concealed, 64.12
Criminal use,
Felony, 64.01
Misdemeanor, 64.02
WELFARE FRAUD,
Theft, 59.01-B
WITNESS,
Corruptly influencing, 60.06
WITNESSES,
Credibility, 52.09
Defendant, 52.10
Expert, 52.14
Number, 52.11
WITNESS OR VICTIM,
Aggravated intimidation, 60.06-B
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Intimidation, 60.06-A
WORTHLESS CHECK,
Causing unlawful prosecution, 59.10
Defense, 59.07
Elements instruction, 59.06
Habitually giving on same day, 59.09
Habitually giving within two years, 59.08
Multiple, 59.06-B .
Presumption of intent to defrand, 59.06-A
WORTHLESS CHECK-MULTIPLE,
Elements instruction, 59.06-B
WOUND,
Failure to report, 64.15
WRITTEN INSTRUMENT,
Destroying, 59.14
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